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Dear  Mr.  Murray: 

I  am  the  Chairman  of  the  Senate  Judiciary  III  Committee 
to  which  this  act  was  referred  during  its  legislative 
consideration . 

Section  2  of  the  act  provides  that  the  Revisor  of 
Statutes  "shall  cause  the  Commentary  to  each  rule  to  be 
printed  with  the  rule  in  the  General  Statutes."   It  further 
states  that  "any  changes  to  the  Commentary  made  during 
legislative  consideration  of  this  act  shall  be  incorporated 
into  the  Commentary  by  the  Revisor  of  Statutes." 

Attached  you  will  find  a  document  entitled  "North 
Carolina  Rules  of  Evidence  and  Official  Commentary"  which 
bears  the  date  July  7,  1983.   The  contents  of  the  Commentary 
contained  in  this  document  represents  the  incorporation  of  all 
changes  made  to  the  Commentary  during  legislative  consid- 
eration of  this  act. 
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Chairman 
Senate  Judiciary  III  Committee 
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Chapter  701  of  the  Session  Laws  of  1983;  North  Carolina 
Rules  of  Evidence  and  Official  Commentary 


Dear  Mr.  Murray: 

I  am  the  Chairman  of  the  House  Judiciary  IV  Committee  to 
which  this  act  was  referred  during  its  legislative 
consideration. 

Section  2  of  the  act  provides  that  the  Revisor  of 
Statutes  "shall  cause  the  Commentary  to  each  rule  to  be 
printed  with  the  rule  in  the  General  Statutes."   It  further 
states  that  "any  changes  to  the  Commentary  made  during 
legislative  consideration  of  this  act  shall  be  incorporated 
into  the  Commentary  by  the  Revisor  of  Statutes." 

Attached  you  will  find  a  document  entitled  "North 
Carolina  Rules  of  Evidence  and  Official  Commentary"  which 
bears  the  date  July  7,  1983.   The  contents  of  the  Commentary 
contained  in  this  document  represents  the  incorporation  of  all 
changes  made  to  the  Commentary  during  legislative  consid- 
eration of  this  act. 


Sinceirely 

W.  Paul  Pulley,'  Jr. 

Chairman 

House  Judiciary  IV  Committee 


Short   Title:      Simplify   Evidence   Laws.  (Public) 


Bef erred   to: 


R    DILL    TO    BE    ENTITLED 

AN    ACT    TO    SIMPLIFY    AND    CODIFY    THE    FDLES    OF    EVIDENCE. 

The    General   Assembly   of    North    Carolina   enacts: 

Section      1.         A      new      Chapter      is      added      to   the  General 

Statutes   to   read: 

"CHAPTER    as'. 

"Evidence   Code. 
C 
"§      eX~1-         Rules      of      evidence. — The      North      Carolina    Rules   of 

Evidence   are  as   follows: 

"ARTICLE    1. 

"General    Provisions. 

"Rule    101.      Scope. 

These   rules   govern  proceedings  in  the  courts  of  this  State  to 

the  extent  and  with  the  exceptions  stated  in  Rule  1101. 

COHHENTABT 

This  rule  differs  from  Fed.  R.  Evid.  101  only  in  that  "courts 
of  this  State"  has  been  substituted  for  "courts  of  the  Onited 
States  and  before  Onited  States  magistrates."  Rule  1101  provides 
greater  details  regarding  the  applicability  of  these  rules  in 
various  proceedings. 

"Rule  102.   Purpose  and  Construction. 

(a)       In   General.    These      rules      shall      be      construed      to      secure 

fairness   in    administration,    elimination   of   un justifiable     expense 

and      delay,    and    promotion   of   growth    and   development    of   the   law    of 

evidence   to  the      end     that     the      truth     may      be      ascertained      and 


proceedings    justly    determined. 

(b)  Subordinate      Divisions.         For      the   purpose    of    these   rules 

only,    the    subordinate   division    of   any    rule    which    is    labeled      with 

a   lower   case    letter   shall   be   a    subdivision. 

COHMENTAPY 

This  rule  diffejrs  from  Fed.  R.  Evid.  102  by  the  addition  of 
subdivision  (b)  which  is  explained  below.  The  commentary  to  each 
rule  indicates  whether  the  rule  is  identical  to  or  different  from 
its  counterpart  in  the  federal  rules.  The  intent  is  to  make 
applicable,  as  an  aid  in  construction,  the  federal  decisional  law 
construing  identical  or  similar  provisions  of  the  Federal  Rules 
of    Evidence. 

Of  course,  federal  precedents  are  not  binding  on  the  courts  of 
this  State  in  construing  these  rules.  Nonetheless,  these  rules 
are  not  adopted  in  a  vacuum.  A  substantial  body  of  law 
construing  these  rules  exists  and  should  be  looked  to  by  the 
courts  for  enlightenment  and  guidance  in  ascertaining  the  intent 
of  the  General  Assembly  in  adopting  these  rules.  Dniformity  of 
evidence  rulings  in  the  courts  of  this  State  and  federal  courts 
is  one  motivating  factor  in  adopting  these  rules  and  should  be  a 
goal      of   our  courts   in   construing   those   rules   that   are    identical. 

Problems  of  construction  may  arise  that  have  not  been  settled 
by  federal  precedents.  In  these  instances,  our  courts  should 
examine  North  Carolina  cases  as  well  as  federal  cases  for 
enlighten  ment . 

Although  these  rules  answer  the  vast  maiority  of  evidence 
guestions  that  arise  in  our  courts,  there  are  some  evidentiary 
questions  that  are  not  within  the  coverage  of  these  rules.  In 
these  instances.  North  Carolina  precedents  will  continue  to 
control    unless    changed    by   our   courts. 

The  commentary  to  each  rule  indicates  whether  the  rule  is 
consistent  with  current  North  Carolina  practice.  The  discussion 
of  North  Carolina  law  is  included  to  highlight  the  changes  made 
by    these   rules. 

Wherever  the  commentary  refers  to  "the  Advisory  Committee's 
Note",  the  reference  is  to  the  Advisory  Committee  on  Rules  of 
Evidence  appointed  by  United  States  Chief  Justice  Barren  on  March 
8,  1965.  See  Saltzburg  and  Redden,  Federal  Rules  of  Evidence 
Manual,    p.    2-H    (3d    ed .    1982). 

Rule  102  provides  that  these  rules  shall  be  construed  to 
promote  growth  and  development  of  the  law  of  evidence.  Of 
course,       this       provision      is      not      intended    to    give    discretion    to 


construe  the  rules  unfettered  by  the  language  of  the  rules. 
Rather,  the  language  of  Rule  102  permits  a  flexible  approach  to 
problems   not   explicitly   covered    by   the   rules. 

Subdivision  (b)  was  added  to  this  rule  to  make  it  clear  that 
the  scheme  of  subordinate  divisions  being  followed  is  that  of  the 
federal  rules.  The  North  Carolina  statutory  scheme  would  term 
the  subordinate  divisions  referred  to  as  "subsections."  It  was 
felt  by  the  drafters  of  the  North  Carolina  rules  and  commentary 
that  following  the  federal  scheme  would  avoid  confusion  in 
comparing  the  federal  rules  to  the  North  Carolina  rules  and  in 
applying   authorities   which    refer   to   the    federal    rules. 

"Rule    103.      Rulings   on    Evidence. 

(a)  Effect  of  Erroneous  Ruling.  Error  may  not  be  predicated 
upon  a  ruling  which  admits  or  excludes  evidence  unless  a 
substantial   right    of   the    party    is   affected,    and 

(1)  Objection.  In  case  the  ruling  is  one  admitting 
evidence,  a  timely  objection  or  motion  to  strike 
appears  of  record.  No  particular  form  Is  required 
in  order  to  preserve  the  right  to  assert  the 
alleged  error  upon  appeal  if  the  motion  or 
objection  clearly  presented  the  alleged  error  to 
the   trial   court; 

(2)  Offer  of  Proof.  In  case  the  ruling  is  one 
excluding  evidence,  the  substance  of  the  evidence 
was  made  known  to  the  court  by  offer  or  was 
apparent  from  the  context  within  which  questions 
were    asked. 

(b)  Record  of  Offer  and  Ruling.  The  court  may  add  any  other 
or  further  statement  which  shows  the  character  of  the  evidence, 
the  form  in  which  it  was  offered,  the  objection  made,  and  the 
ruling  thereon.  It  may  direct  the  making  of  an  offer  in  question 
and   answer   form. 


(c)  Hearing  of  Jury.  In  jury  cases,  proceedings  shall  be 
conducted,  to  the  extent  practicable,  so  as  to  prevent 
inadmissible  evidence  from  being  suggested  to  the  iury  by  any 
means,  such  as  making  statements  or  offers  of  proof  or  asking 
questions   in   the   hearing   of    the    iury. 

(d)  Review  of  Errors  Where  Justice  Requires.  Notwithstanding 
the  requirements  of  subdivision  (a)  of  this  rule,  an  appellate 
court  may  review  errors  affecting  substantial  rights  if  it 
determines,  in  the  interest  of  justice,  it  is  appropriate  to  do 
so. 

COHMENTftBY 

This  rule  is  identical  to  Fed.  «.  Evid.  103,  except  for 
subsection     (1)     of    subdivision    (a)  ,    and    subdivision    (d) - 

subdivision  (a)  adopts  the  "substantial  rights"  ianguaoe  used 
in  the  majority  of  states  in  testing  for  harmless  error.  North 
Carolina  Civ.  Pro.  Rule  61  provides  that  no  error  is  grounds  for 
reversal  unless  the  error  amounts  to  the  denial  of  a  substantial 
right.  Subdivision  (a)  is  not  intended  to  affect  the  additional 
requirement  in  criminal  cases  that  a  reasonable  possibility  exist 
that  a  different  result  would  have  been  reached  if  the  error  had 
not   been   committed.       See   G.  S.     15A-1443. 

Subdivision  (a)  also  provides  that  rulings  on  evidence  cannot 
be  assigned  as  error  unless  the  nature  of  the  error  was  called  to 
the  attention  of  the  judge,  so  as  to  alert  him  to  the  proper 
course  of  action  and  enable  opposing  counsel  to  take  proper 
corrective  measures.  This  is  in  accord  with  North  Carolina 
practice.  See  Brandis  on  North  Carolina  Evidence  §27,  at  107 
(1982);  G.S.  15A-14U6.  The  wording  of  subsection  (1)  differs 
from  the  federal  rule  by  borrowing  the  language  of  G.S.  15A- 
IHHSia)  to  describe  the  minimum  requirements  of  an  objection  or 
motion   to   strike. 

The  provisions  of  subdivision  (b)  are  substantially  the  same  as 
current  North  Carolina  practice.  North  Carolina  Civ.  Pro.  Rule 
13(c)  and  G.S.  15a- 1416  (a)  should  be  amended  where  necessary  to 
conform    to    Rule    103. 

Subdivision    (c)    is   in    accord    with    North    Carolina   practice. 

Subdivision  (d)  differs  from  Fed.  R.  Evid.  103(d)  .  The  federal 
rule    provides   that,    although   an  error      was      not      brought      to     the 


court's  attention  (as  required  by  subdivision  (a)),  the  court  may 
nevertheless  review  "plain  error  affecting  substantial  rights." 
Subdivision  (d )  of  this  rule  borrows  its  language  from  G.S.  15A- 
1i»«*6(b),  which  applies  in  criminal  proceedings,  and  makes  that 
the  standard  for  both  criminal  and  civil  proceedings,  but  with 
the  addition  that  "substantial  rights"  must  be  affected.  This 
represents  an  expansion  of  the  areas  in  civil  cases  in  which 
North  Carolina  appellate  courts  may  review  error  where  no  proper 
obiection  or  motion  was  previously  made.  See  Brandis  on  North 
Carolina    Evidence    §   21    (198  2)  . 

It  is  anticipated  that  in  civil  cases  appellate  courts  will 
rarely  exercise  the  authority  to  take  notice  of  errors  that  were 
not  brought  to  the  attention  of  the  trial  court.  G-S.  15ft- 
lUUeCb)    should    be    amended    to   reflect    the   adoption   of    Pule    103(d). 

"Rule    lOJ*.      Preliminary    Questions. 

(a)  Questions  of  Admissibility  Generally.  Preliminary 
questions  concerning  the  qualification  of  a  person  to  be  a 
witness,  the  existence  of  a  privilege,  or  the  admissibility  of 
evidence  shall  be  determined  by  the  court,  subiect  to  the 
provisions  of  subdivision  (b)  .  In  making  its  determination  it  is 
not  bound  by  the  rules  of  evidence  except  those  with  respect  to 
privileges. 

(b)  Relevancy  Conditioned  on  Fact.  When  the  relevancy  of 
evidence  depends  upon  the  fulfillment  of  a  condition  of  fact,  the 
court  shall  admit  it  upon,  or  subiect  to,  the  introduction  of 
evidence  sufficient  to  support  a  finding  of  the  fulfillment  of 
the    condition. 

(c)  Hearing  of  Jury.  Hearings  on  the  admissibility  of 
confessions  or  other  motions  to  suppress  evidence  in  criminal 
trials  in  superior  court  shall  in  all  cases  be  conducted  out  of 
the  hearing  of  the  jury.  Hearings  on  other  preliminary  matters 
shall  be  so  conducted  when  the  interests  of  iustice  require  or, 
when    an    accused    is    a    witness,    if    he    so   requests. 


(d)  Testimony  by  Accused.  The  accused  does  not,  by  testifying 
upon  a  preliminary  matter,  subject  himself  to  cross-examination 
as    to    other    issues    in    the   case. 

(e)  Weight  and  Credibility.  This  rule  does  not  limit  the 
right  of  a  party  to  introduce  before  the  jjury  evidence  relevant 
to   weight    or   credibility. 

COMMENTARY 

This  rale  is  identical  to  Fed.  R.  Evid.  10^1  with  the  exception 
of   subdivision    (c)     which    is   discussed    below. 

Subdivision  (a)  states  as  a  general  rule  that  preliminary 
guestions  shall  be  determined  by  the  judge.  This  is  in  accord 
with  North  Carolina  practice.  See  H.  Brandis,  Brandis  on  North 
Carolina  Evidence  §  8  (1982).  The  Advisory  Committee's  Note  to 
the   federal   rule  states: 

"The  applicability  of  a  particular  rule  of 
evidence  often  depends  upon  the  existence  of  a 
condition.  Is  the  alleged  expert  a  qualified 
physician?  Is  a  witness  whose  former  testimony 
is  offered  unavailable?  Was  a  stranger  present 
during  a  conversation  between  attorney  and 
client?  In  each  instance  the  admissibility  of 
evidence  will  turn  upon  the  answer  to  the 
guestion  of  the  existence  of  the  condition. 
Accepted  practice,  incorporated  in  the  rule, 
places  on  the  judge  the  responsibility  for  these 
determinations.  McCormick  *  53;  Morgan,  Basic 
Problems   of    Evidence    4  5-50    (1962). 

To  the  extent  that  these  inquiries  are  factual, 
the  judge  acts  as  a  trier  of  fact.  Often, 
however,  rulings  on  evidence  call  for  an 
evaluation  in  terms  of  a  legally  set  standard. 
Thus  when  a  hearsay  statement  is  offered  as  a 
declaration  against  interest,  a  decision  must  be 
made  whether  it  possesses  the  required  against- 
interest  characteristics.  These  decisions,  too, 
are   made    by   the    judge. 

In  view  of  these  considerations,  this  subdivision 
refers  to  preliminary  requirements  generally  by 
the  broad  term  'guestion,'  without  attempt  at 
specification. 

This  subdivision  is  of  general  application.  It 
must,    however,    be  read   as   subject    to   the      special 


provisions  for  'conditional  relevancy'  in 
subdivision  (b)  and  those  for  confessions  in 
subdivision    (d)  .  " 

The  second  sentence  of  subdivision  (b)  provides  that  in 
making  its  determination  on  preliminary  questions,  the 
court  is  not  bound  by  the  rules  of  evidence  except  those 
with  respect  to  privileges.  The  Advisory  Committee's  Note 
states; 

"If  the  question  is  factual  in  nature,  the  judge 
will  of  necessity  receive  evidence  pro  and  con  on 
the  issue.  The  rule  provides  that  the  rules  of 
evidence  in  general  do  not  apply  to  this  process. 
McCormick  *  53,  p.  123,  n.  8,  points  out  that  the 
authorities  are  'scattered  and  inconclusive,'  and 
observes: 

'Should  the  exclusionary  law  of  evidence,  "the 
child  of  the  jury  system"  in  Thayer's  phrase,  be 
applied  to  this  hearing  before  the  judge?  Sound 
sense  backs  the  view  that  it  should  not,  and  that 
the  judge  should  be  empowered  to  hear  any 
relevant  evidence,  such  as  affidavits  or  other 
reliable   hearsay.' 

This  view  is  reinforced  by  practical  necessity  in 
certain  situations.  An  item,  offered  and 
objected  to,  may  itself  be  considered  in  ruling 
on  admissibility,  though  not  yet  admitted  in 
evidence.  Thus      the      content      of      an      asserted 

declaration  against  interest  must  be  considered 
in  ruling  whether  it  is  against  interest.  *♦* 
Another  example  is  the  requirement  of  Rule  602 
dealing  with  personal  knowledge.  In  the  case  of 
hearsay,  it  is  enough,  if  the  declarant  'so  far 
as  appears  [has]  had  an  opportunity  to  observe 
the   fact    declared'.       Mccormick    §    10,    p.    19. 

If  concern  is  felt  over  the  use  of  affidavits  by 
the         judge        in  preliminary  hearings  on 

admissibility,  attention  is  directed  to  the  many 
important  judicial  determinations  made  on  the 
basis   of    affidavits.    *** 

The  rules  of  Civil  Procedure  are  more  detailed. 
Rule  '♦3(e),  dealing  with  motions  generally, 
provides: 

•When  a  motion  is  based  on  facts  not  appearing  of 
record  the  court  may  hear  the  matter  on 
affidavits  presented  by  the  respective  parties, 
but  the  court  may  direct  that  the  matter  be  heard 
wholly    or    partly   on   oral   or   testimony   or 


depositions.  • 

.  .  .  Rule  56  provides  in  detail  for  the  entry  of 
summary  judgment  based  on  affidavits.  Affidavits 
may  supply  the  foundation  for  temporary 
restraining    orders   under   Rule   65(b)-" 

Subdivision  (b)  concerns  relevancy  conditioned  on  fact. 
The    Advisory   Committee's    Note   states: 

"In  some  situations,  the  relevancy  of  an  item  of 
evidence,  in  the  large  sense,  depends  upon  the 
existence  of  a  particular  preliminary  fact.  Thus 
when  a  spoken  statement  is  relied  upon  to  prove 
notice  to  X,  it  is  without  probative  value  unless 
X  heard  it.  Or  if  a  letter  purporting  to  be  from 
Y  is  relied  upon  to  establish  an  admission  by 
him,  it  has  no  probative  value  unless  Y  wrote  or 
authorized  it.  Relevance  in  this  sense  has  been 
labelled  'conditional  relevancy'.  Morgan,  Basic 
Problems  of  Evidence  45-16  (1962).  Problems 
arising  in  connection  with  it  are  to  be 
distinguished  from  problems  of  logical  relevancy, 
e.g.,  evidence  in  a  murder  case  that  accused  on 
the  day  before  purchased  a  weapon  of  the  kind 
used    in   the    killing,    treated   in   Rule    401. 

If  preliminary  guestions  of  conditional  relevancy 
were  determined  solely  by  the  judge,  as  provided 
in  subdivision  (1),  the  functioning  of  the  jury 
as  a  trier  of  fact  would  be  greatly  restricted 
and  in  some  cases  virtually  destroyed.  These  are 
appropriate     guestions      for        juries.  Accepted 

treatment,  as  provided  in  the  rule,  is  consistent 
with  that  given  fact  guestions  generally.  The 
judge  makes  a  preliminary  determination  whether 
the  foundation  evidence  is  sufficient  to  support 
a  finding  of  fulfillment  of  the  condition.  If 
so,  the  item  is  admitted.  If  after  all  the 
evidence  on  the  issue  is  in,  pro  and  con,  the 
jury  could  reasonably  conclude  that  fulfillment 
of  the  condition  is  not  established,  the  issue  is 
for  them.  If  the  evidence  is  not  such  as  to 
allow  a  finding,  the  judge  withdraws  the  matter 
from   their   consideration.    **♦ 

The  order  of  proof  here,  as  generally,  is  subject 
to    the    control   of    the    judge.  " 

Subdivision  (b)  is  in  accord  with  North  Carolina 
practice  in  making  an  exception  to  the  general  role  that 
preliminary  questions  are  for  the  court.  Bhen  the 
relevancy  of  evidence  depends  upon  the  existence  of  some 
other   fact   which  also   requires    proof,    the    determination   of 


the    preliminary    fact.   qu(?stion   is   for   the    1ury.      Brandis   on 
North   Carolina    Evidence    §    8,    p.    27-28    (1982). 

Sobdivision  (c)  concerns  when  hearings  on  preliminary 
questions  will  be  oat  of  the  hearing  of  the  iury.  The 
Advisory   Committee's    Note   states: 

"Preliminary  hearings  on  the  admissibility  of 
confessions  must  be  conducted  outside  the  hearing 
of  the  iury.  See  Jackson  v.  Denno,  376  0.  S.  368, 
84  S.Ct.  1774,  12  L.Ed. 2d  908  (1964),  Otherwise, 
detailed  treatment  of  when  preliminary  matters 
should  be  heard  outside  the  hearing  of  the  jury 
is        not        feasible.  The         procedure      is      time 

consuming.  Not  infrequently  the  same  evidence 
which  is  relevant  to  the  issue  of  establishment 
of  fulfillment  of  a  condition  precedent  to 
admissibility  is  also  relevant  to  weight  or 
credibility,  and  time  is  saved  bv  taking 
foundation  proof  in  the  presence  of  the  iury. 
Much  evidence  on  preliminary  questions,  though 
not  relevant  to  jury  issues,  may  be  heard  by  the 
-jury  with  no  adverse  effect.  A  great  deal  must 
be  left  to  the  discretion  of  the  iudge  who  will 
act   as   the   interests   of   iustice    require." 

Subdivision  (c)  has  been  changed  from  the  federal  rule 
by  the  addition  of  language  requiring  other  motions  to 
suppress  evidence  in  criminal  cases  in  superior  court  to 
be  conducted  out  of  the  hearing  of  the  jury.  This  is  in 
accord  with  G.S.  15A-977(e)  which  should  be  amended  to 
reflect   the   adoption   of   this   rule. 

Subdivision       (d)       provides   that   the  accused    does   not,    by 

testifying   upon    a    preliminary    matter,  subject      himself      to 

cross-examination      as   to    other   issues  in   the   case.       As   the 
Advisory   Committee's   Note  states: 

"The  limitation  upon  cross-examination  is 
designed  to  encourage  participation  by  the 
accused  in  the  determination  of  preliminary 
matters.  He  may  testify  concerning  them  without 
exposing  himself  to  cross-examination  generally. 
The  provision  is  necessary  because  of  the  breadth 
of  cross-examination  under  Rule  611(b)- 
The  rule  does  not  address  itself  to  questions  of 
the  subsequent  use  of  testimony  qiven  by  an 
accused  at  a  hearing  on  a  preliminary  matter. 
See  Walder  v.  Onited  States,  347  U.S.  62  (1954); 
Simmons  v.  Onited  States,  390  U.S.  377  (1968)  ; 
Harris    v.     New    York,    401    U.S.    222    (1971)." 

There  are   no    North    Carolina    cases   on    this   point. 


Subdivision  (e)  makes  it  clear  that  after  the  court 
makes  its  determination  on  a  preliminary  question  of  fact, 
the  party  opposing  the  ruling  is  entitled  to  introduce 
before  the  jury  evidence  that  relates  to  the  weight  or 
credibility  of  certain  evidence.  For  example,  even  if  the 
court  determines  that  a  confession  was  not  coerced,  the 
defendant  may  introduce  evidence  of  coercion,  since  this 
is   relevant   to    the    weight   of    the   evidence. 

Subdivision  (e)  is  in  accord  with  North  Carolina 
practice. 

"Rule    105.      Limited    Admissibility. 

When     evidence      which      is   admissible   as   to   one   party   or    for    one 

purpose   bat    not    admissible   as   to   another      party      or      for      another 

purpose      is   admitted,    the   court,    upon   request,    shall    restrict    the 

evidence   to   its    proper   scope   and   instruct    the    iury    accordingly. 

COMMENTARY 

This      rule      is      identical       to      Fed.    F.    Evid.     105.       The    A-ilvisory 
Committee's    Note  states: 

"A  close  relationship  exists  between  this  rule 
and  Rule  403  which  requires  exclusion  when 
•probative  value  is  substantially  outweighed  by 
the  danger  of  unfair  prejudice,  confusion  of  the 
issues,  or  misleading  the  jury.*  The  present 
rule  recognizes  the  practice  of  admitting 
evidence  for  a  limited  purpose  and  instructing 
the  jury  accordingly.  The  availability  and 
effectiveness  of  this  practice  roust  be  taken  into 
consideration  in  reaching  a  decision  whether  to 
exclude  for  unfair  prejudice  under  Rule  403.  In 
Bruton  v.  United  States,  389  O.S.  818,  88  S.Ct. 
126,  19  L.Ed-2d  70  (1968),  the  Court  ruled  that  a 
limiting  instruction  did  not  effectively  protect 
the  accused  against  the  prejudicial  effect  of 
admitting  in  evidence  the  confession  of  a 
codefendant  which  implicated  him.  The  decision 
does  not,  however,  bar  the  use  of  limited 
admissibility  with  an  instruction  where  the  risk 
of   prejudice    is    less   serious." 

Rule  105  is  in  accord  with  the  general  rule  in  North 
Carolina  that  evidence  that  is  inadmissible  for  one 
purpose  may  be  admitted  for  other  and  proper  purposes. 
See    Brandis   on    North   Carolina    Evidence    §   79    (1982). 
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"Rule    106.      Remainder   of   or   Related   Writings  or   Recorded 
Statements. 

When      d      writing      or      recorded      statement      or      part      thereof   is 

introduced    by   a    party,    an   adverse    party   may    require   him      at      that 

time    to  introduce  any   other    part    or   any   other    writing   or   recorded 

statement         which         ought         in         fairness         to         be  considered 

contemporaneously   with   it. 

COMMENTARY 

This      rule      is      identical      to      Fed.    F.    Evid.     106.       The   Advisory 
Committee's    Mote  states: 

"The  rule  is  an  expression  of  the  rule  of 
completeness.  McCormick  §  56.  It  is  manifested 
as  to  depositions  in  Rule  32(a)  (4)  of  the  Federal 
Rules  of  Civil  Procedure,  of  which  the  proposed 
rule   is  substantially    a   restatement. 

The  rule  is  based  on  two  considerations.  The 
first  is  the  misleading  impression  created  by 
taking  matters  out  of  context.  The  second  is  the 
inadequacy  of  repair  work  when  delayed  to  a  point 
later  in  the  trial.  ***  The  rule  does  not  in  any 
way  circumscribe  the  right  of  the  adversary  to 
develop  the  matter  on  cross-examination  or  as 
part   of   his   own   case. 

For  practical  reasons,  the  rule  is  limited  to 
writings  and  recorded  statements  and  does  not 
apply    to    conversations." 

N.         C.       Civ.       Pro.       Pule      32(a)(5),      which      applies      to 
depositions,    is   similar    to   Rule    106. 

"ARTICLE    2. 

"Judicial    Notice. 

"Rule    201.      Judicial    Notice    of  MlU^cative    Facts. 

(a)  Scope   of   Rule.      This   rule   governs    only    judicial    notice   of 
adjudicative    facts. 

(b)  Kinds   of    Facts.       A    judicially    noticed    fact    must    be  one   not 
subject    to   reasonable   dispute   in   that   it    is   either    (1)       generally 


known  within  the  territorial  jurisdiction  of  the  trial  court  or 
(2)  capable  of  accurate  and  ready  determination  by  resort  to 
sources   whose   accuracy   cannot    reasonably    be   questioned. 

(c)  When  Discretionary.  A  court  may  take  judicial  notice, 
whether    requested    or    not. 

(d)  When  Mandatory.  A  court  shall  take  judicial  notice  if 
requested    by   a    party   and    supplied    with    the   necessary   information. 

(e)  Opportunity  to  be  Heard.  In  a  trial  court,  a  party  is 
entitle!?  upon  timely  request  to  an  opportunity  to  be  heard  as  to 
the  propriety  of  taking  judicial  notice  and  the  tenor  of  the 
matter  noticed.  In  the  absence  of  prior  notification,  the 
request    may   be   made   after    judicial    notice    has    been    taken. 

(f)  Time  of  Taking  Notice.  Judicial  notice  may  be  taken  at 
any   stage   of   the   proceeding. 

(g)  Instructing  Jury.  In  a  civil  action  or  proceeding,  the 
court  shall  instruct  the  jury  to  accept  as  conclusive  any  fact 
judicially  noticed.  In  a  criminal  case,  the  court  shall  instruct 
the  jury  that  it  may,  but  is  not  required  to,  accept  as 
conclusive   any    fact    judicially    noticed. 

COMMENTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  201,  except  subdivision 
(e)  which  is  discussed  below.  The  Advisory  Committee's  Note 
states: 

"This  is  the  only  evidence  rule  on  tho  subject  of 
judicial  notice.  it  deals  only  with  judicial 
notice  of  'adjudicative*  facts.  No  rule  deals 
with    judicial   notice   of    'legislative'    facts.    *** 

The  omission  of  any  treatment  of  legislative 
facts  results  from  fundamental  differences 
between  adjudicative  facts  and  legislative  facts. 
Adjudicative  facts  are  simply  the  facts  of  the 
particular   case.       Legislative   facts,    on   the   other 
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hand,  are  those  which  have  relevance  to  legal 
reasoning  and  the  lawmaking  process,  whether  in 
the  formulation  of  a  legal  principle  or  ruling  by 
a  judge  or  court  or  in  the  enactment  of  a 
legislative   body.    *** 

What,  then,  are  • adjudicative •  facts?  Davis 
refers  to  them  as  those  'which  relate  to  the 
parties,'    or    more   fully: 

•When  a  court  or  an  agency  finds  facts  concerning 
the  immediate  parties  — who  did  what,  where, 
when,  how,  and  with  what  motive  or  intent  —  the 
court  or  agency  is  performing  an  adjudicative 
function,  and  the  facts  are  conveniently  called 
adjudicative   facts.*.. 

•Stated  in  other  terms,  the  adjudicative  facts 
are  those  to  which  the  law  is  applied  in  the 
process  of  adjudication.  They  are  the  facts  that 
normally  go  to  the  jury  in  a  jury  case.  They 
relate  to  the  parties,  their  activities,  their 
properties,  their  businesses. •  2  Administrative 
Law   Treatise   353." 

Current  North  Carolina  law  does  not  deal  with  procedure 
for  taking  judicial  notice  of  facts.  Judicial  notice  of 
domestic  and  foreign  law  is  dealt  with  in  G.  S.  Chapter  8, 
Article    1,    which   remains   in   force. 

Subdivision  (b)  concerns  the  kinds  of  facts  that  may  be 
judicially    noticed.       The    Advisory   Committee^s   Note   states: 

"With  respect  to  judicial  notice  of  adjudicative 
facts,  the  tradition  has  been  one  of  caution  in 
reguiring  that  the  matter  be  beyond  reasonable 
controversy.  This  tradition  of  circumspection 
appears  to  be  soundly  based,  and  no  reason  to 
depart  from  it  is  apparent." 

Subdivision  (b)  is  consistent  with  current  North 
Ccirolina  practice.  See  Brand  is  on  North  Carolina  Evidence 
*    11     (1982)  . 

Subdivisions  (c)  and  (d)  govern  when  judicial  notice  is 
discretionary  and  when  it  is  mandatory-  The  Advisory 
Committee's    Note  states: 

"Under  subdivision  (c)  the  judge  has  a 
discretionary  authority  to  take  judicial  notice, 
regardless  of  whether  he  is  so  requested  by  a 
party.  The  taking  of  judicial  notice  is 
mandatory,  under  subdivision  (d) ,  only  when  a 
party  reguests  it  and  the   necessary   information 


is  supplied.  This  scheme  is  believed  to  reflect 
existing  practice.  It  is  simple  and  workable. 
It  avoids  troablesome  distinctions  in  the  many 
situations  in  which  the  process  of  taking 
judicial    notice    is    not   recognized   as   such." 

Subdivisions  (c)  and  (d)  are  in  accord  with  North  Carolina 
practice.  See  Brandis  on  North  Carolina  Evidence  §  11 
(1982). 

Subdivision  (e)  entitles  a  party,  upon  timely  request, 
to  an  opportunity  to  be  heard  as  to  the  propriety  of 
taking  judicial  notice.  It  differs  from  the  federal  rule 
by  its  limitation  to  a  trial  court.  The  Advisory 
Committee's   Note  states: 

"Basic  considerations  of  procedural  fairness 
demand  an  opportunity  to  be  heard  on  the 
propriety  of  taking  judicial  notice  and  the  tenor 
of  the  matter  noticed.  The  rule  requires  the 
granting  of  that  opportunity  upon  request.  No 
formal  scheme  of  giving  notice  is  provided.  An 
adversely  affected  party  may  learn  in  advance 
that  judicial  notice  is  in  contemplation,  either 
by  virtue  of  being  served  with  a  copy  of  a 
request  by  another  party  under  subdivision  (d) 
that  judicial  notice  be  taken,  or  throuqh  an 
advance  indication  by  the  judge.  Or  he  may  have 
no  advance  notice  at  all.  The  likelihood  of  the 
latter  is  enhanced  by  the  frequent  failure  to 
recognize  judicial  notice  as  such.  And  in  the 
absence  of  advance  notice,  a  request  made  after 
the  fact  could  not  in  fairness  be  considered 
untimely. ..." 

Subdivision  (e)  departs  from  current  North  Carolina 
practice  which  generally  does  not  require  an  opportunity 
to  be  heard  prior  to  the  court  takinq  judicial  notice  on 
its  own  initiative.  See  Brandis  on  North  Carolina 
Evidence    §11     (1982). 

Hith  respect  to  notice  at  administrative  hearings,  see 
G.S.     150A-30. 

Subdivision  (f)  is  in  accord  with  North  Carolina 
practice  in  allowing  judicial  notice  to  be  taken  at  any 
stage  of  the  proceedings,  whether  in  the  trial  court  or  on 
appeal. 

Subdivision  (g)  concerns  instructing  the  jury  with 
respect      to      judicially      noticed      facts.  The        Advisory 

Committee's   Note  states: 

"Within  its  relatively        narrow         area        of 
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adjudicative  facts,  the  rule  contemplates  there 
is  to  be  no  evidence  before  the  -jury  in  disproof. 
The  judge  instructs  the  jury  to  take  judicially 
noticed  facts  as  established.  This  position  is 
justified  by  the  undesirable  effects  of  the 
opposite  rule  in  limiting  the  rebutting  party, 
though  not  his  opponent,  to  admissible  evidence, 
in  defeating  the  reasons  for  judicial  notice,  and 
in  affecting  the  substantive  law  to  an  extent  and 
in  ways  largely  unforeseeable.  Ample  protection 
and  flexibility  are  afforded  by  the  broad 
provision  for  opportunity  to  be  heard  on  request, 
set    forth    in    subdivision    (e)." 

Subdivision  (g)  is  in  accord  with  North  Carolina 
practice  in  civil  cases  by  not  allowing  evidence  to  be 
introduced  to  dispute  a  fact  that  has  been  judicially 
noticed.  See  Brandis  on  North  Carolina  Evidence  §  11,  at 
3U    (1982). 

However,  subdivision  (g)  differs  from  North  Carolina 
practice  by  permitting  evidence  to  be  introduced  in  a 
criminal  trial  to  rebut  a  fact  that  has  been  judicially 
noticed.  In  adopting  subdivision  (g)  ,  Congress  was  of  the 
view  that  a  mandatory  instruction  to  a  jury  in  a  criminal 
case  to  accept  as  conclusive  any  fact  judicially  noticed 
is   contrary   to    the    spirit    of   the    right   to   a    jury    trial. 

"ARTICLE    3. 

"Presumptions  in  Civil  Actions  and  Proceedings. 

"Rule  301.  Presumptions  in  General  in  Civil  Actions  and 
Proceedings. 

In  all  civil  actions  and  proceedings  when  not  otherwise 
provided  for  by  statute,  by  judicial  decision,  or  by  these  rules, 
a  presumption  imposes  on  the  party  against  whom  it  is  directed 
the  burden  of  going  forward  with  evidence  to  rebut  or  meet  the 
presumption,  but  does  not  shift  to  such  party  the  burden  of  proof 
in  the  sense  of  the  risk  of  nonpersuasion,  which  remains 
throughout  the  trial  upon  the  party  on  whom  it  was  originally 
cast.  The  burden  of  going  forward  is  satisfied  by  the 
introduction  of  evidence  sufficient  to  permit  reasonable  minds  to 
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couclade   that    the    presumed    fact    does    not      exist.         If      the      party 

against      whom      a    presumption    operates    fails    to    raeet    the    burden    of 

producing    evidence,    the    presumed    fact    shall    be   deemed    proved,    and 

the      court      shall   instruct    the    iury   accordingly.       When   the   burden 

of   producing   evidence    to   meet   a      presumption      is      satisfied,      the 

court    must   instruct   the   iury  that   it    may,    but    is   not   required   to, 

infer    the   existence    of   the    presumed    fact    from    the    proved    fact. 

COMMENTARY 

The  first  sentence  of  this  rule  is  identical  to  Fed-  R.  Evid. 
301,  except  that  the  phrase  "by  statute,  by  iudicial  decision"  is 
used  in  lieu  of  the  phrase  "by  Act  of  Congress."  The  last  three 
sentences  of  the  rule,  which  were  modeled  upon  Alaska  Rule  of 
Evidence    30  1     (1979),    clarify   the   effect    of   the   rule. 

A  presumption  is  an  assumption  of  fact  resulting  from  a  rule  of 
law  which  requires  such  fact  to  be  assumed  or  inferred  from 
another  fact  established  in  the  action.  The  term  "basic  fact"  is 
used  to  designate  the  fact  from  which  the  assumption  or  inference 
is  made  and  the  term  "presumed  fact"  is  used  to  indicate  the  fact 
assumed   or  inferred. 

The  rule  does  not  apply  to  "conclusive  presumptions",  which  are 
merely  statements  of  substantive  law  and  have  nothing  to  do  with 
the  law  of  evidence.  See  Brandis  on  North  Carolina  Evidence  § 
215,    at    170    (1982)  . 

In  some  situations,  when  the  basic  fact  has  been  established, 
the  presumed  fact  may  (but  need  not)  be  found  to  exist.  The 
existence  of  the  presumed  fact  is  for  the  trier  of  fact  to 
determine      from      all      the      evidence      pro      and      con.  The        term 

"permissive  presumption"  is  used  to  describe  this  situation.  Id. 
at  171.  Or  it  is  said  that  the  basic  fact  is  prima  facie 
evidence  of  the  fact  to  be  inferred.  Rule  301  does  not  apply  in 
situations  where  a  statute  or  iudicial  decision  creates  a 
"permissive  presumption"  or  merely  provides  that  one  fact  shall 
be   "prima    facie"   evidence   of    another. 

The  term  "mandatory  presumption"  is  used  when  the  presumed  fact 
must  be  found  when  the  basic  fact  has  been  established,  unless 
sufficient  evidence  of  the  nonexistence  of  the  presumed  fact  is 
forthcoming.  Id.  at  171.  Rule  301  is  intended  to  govern 
mandatory   presumptions. 

Care  should  be  taken  to  determine  whether  the  presumption  in 
question  is  within  the  scope  of  this  rule  since  the  term 
presumption      is      often      misused.         The   first    sentence   of   the   rule 
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makes  it  clear  that  the  General  Assembly  and  the  coarts  retain 
power  to  create  presumptions  having  an  effect  different  from  that 
provided  for  in  this  rule.  Nonetheless,  a  presumption  created  by 
a  prior  statute  or  judicial  decision  should  be  construed  to  come 
within  the  scope  of  this  rule  unless  it  is  clear  that  the 
presumption   was   not   intended   to    be   a    "mandatory    presumption". 

Onder  Rule  301,  the  presumption  satisfies  the  burden  of 
producing  evidence  of  the  presumed  fact.  Evidence  sufficient  to 
provo  the  basic  fact  is  sufficient  proof  of  the  presumed  fact  to 
purvive  a  directed  verdict  at  the  end  of  the  proponent's  case-in- 
chief.      This   is   in    accord    with    North   Carolina   practice. 

The  general  rule  in  North  Carolina  is  in  accord  with  Rule  301 
in  that  a  presumption  does  not  shift  the  burden  of  proof.  Id.  ^ 
218,  at  179.  However,  with  respect  to  some  presumptions  in  North 
Carolina,  the  opponent  has  the  burden  of  persuading  the  jury,  by 
a  preponderance  of  the  evidence  or  otherwise,  that  the  presumed 
fact  does  not  exist.  Id.  If  by  statute  or  judicial  decision  a 
particular  presumption  shifts  the  burden  of  proof.  Rule  301  does 
not   apply. 

Proof  of  the  basic  fact  not  only  discharges  the  proponent's 
burden  of  producing  evidence  of  the  presumed  fact  but  also  places 
upon  the  opponent  the  burden  of  producing  evidence  that  the 
presumed  fact  does  not  exist.  If  the  opponent  does  not  introduce 
any  evidence,  or  the  evidence  is  not  sufficient  to  permit 
reasonable  minds  to  conclude  that  the  presumed  fact  does  not 
exist,  the  proponent  is  entitled  to  a  peremptory  instruction  that 
the  presumed  fact  shall  be  deemed  proved.  This  is  in  accord  with 
North   Carolina   practice.      Id.    ♦   222,    at   189. 

If  the  opponent  introduces  evidence  sufficient  to  permit 
reasonable  minds  to  conclude  that  the  presumed  fact  does  not 
exist,  no  peremptory  instruction  should  be  given.  Rather,  the 
court  must  instruct  the  jury  that  it  may,  but  is  not  reguired  to, 
infer  the  existence  of  the  presumed  fact  from  proof  of  the  basic 
fact. 

Of  course,  the  opponent  may  avoid  the  effect  of  a  presumption 
by    proving    that    the    basic   fact    does   not   exist. 

"Rule  30  2.  Applicability  of  Federal  Law  in  Civil  Actions  and 
Proceedings . 

In  civil  actions  and  proceedings,  the  effect  of  a  presumption 
respecting  a  fact  which  is  an  element  of  a  claim  or  defense  as  to 
which  federal  law  supplies  the  rule  of  decision  is  determined  in 
accordance   with    federal    law. 

COMMENTARY 
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This  rule  differs  from  Fed.  R.  Evid.  302  in  that  "federal  law" 
has  been  substituted  for  "state  law."  The  Comment  to  Pule  302  of 
the  Uniform  Rules  of  Evidence  (1974)  explains  the  purpose  of  the 
change: 

"Parallel  jurisdiction  in  state  and  federal  courts 
exists  in  many  instances.  The  rule  prescribes  that  when 
a  federally  created  right  is  litigated  in  a  state  court, 
any   prescribed    federal   presumption   shall    be   applied." 

"ARTICLE    1. 

"Relevancy  and  Its  Limits. 

"Rule    101.       Definition    of    'Relevant    Evidence'. 

•Relevant      evidence'    means  evidence   having    any    tendency   to   make 

the      existence      of      any      fact      that      is      of      conseguence      to      the 

determination      of      the   action    more   probable   or   less    probable   than 

it   would   be   without    the    evidence. 

COMMENTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  401.  The  Advisory 
Committee's    Note  states: 

"Problems  of  relevancy  call  for  an  answer  to  the 
guestion  whether  an  item  of  evidence,  when  tested 
by  the  processes  of  legal  reasoning,  possesses 
sufficient  probative  value  to  -justify  receiving 
it        in        evidence.  Thus,      assessment      of      the 

probative  value  of  evidence  that  a  person 
purchased  a  revolver  shortly  prior  to  a  fatal 
shooting  with  which  he  is  charged  is  a  matter  of 
analysis    and   reasoning. 

The  variety  of  relevancy  problems  is  coextensive 
with  the  ingenuity  of  counsel  in  using 
circumstantial  evidence  as  a  means  of  proof.  An 
enormous  number  of  cases  fall  in  no  set  pattern, 
and  this  rule  is  designed  as  a  guide  for  handling 
them.  On  the  other  hand,  some  situations  recur 
with  sufficient  freguency  to  create  patterns 
susceptible  of  treatment  by  specific  rules.  Rule 
404  and  those  following  it  are  of  that  variety; 
they  also  serve  as  illustrations  of  the 
application  of  the  present  rule  as  limited  by  the 
exclusionary    principles   of    Rule    403- 

Passing  mention  should  be  made  of  so-called 
•conditional*    relevancy.       Morgan,    Basic      Problems 
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of  Evidence  45-46  (1962).  In  this  situation, 
probative  value  depends  not  only  upon  satisfying 
the  basic  requirement  of  relevancy  as  described 
above  bat  also  upon  the  existence  of  some  matter 
of  fact.  For  example,  if  evidence  of  a  spoken 
statement  is  relied  upon  to  prove  notice, 
probative  value  is  lacking  unless  the  person 
sought  to  be  charged  heard  the  statement.  The 
problem  is  one  of  fact,  and  the  only  rules  needed 
are  for  the  purpose  of  determining  the  respective 
functions  of  judge  and  jury.  See  Rules  104(b) 
and  901.  The  (discussion  which  follows  in  the 
present  pote  is  concerned  with  relevancy 
generally,  not  with  any  particular  problem  of 
conditional   relevancy. 

Relevancy  is  not  an  inherent  characteristic  of 
any  item  of  evidence  but  exists  only  as  a 
relation  between  an  item  of  evidence  and  a  matter 
properly  provable  in  the  case.  Does  the  item  of 
evidence  tend  to  prove  the  matter  sought  to  be 
proved?  Whether  the  relationship  exists  depends 
upon  principles  evolved  by  experience  or  science, 
applied  logically  to  the  situation  at  hand. 
James,  Relevancy,  Probability  and  the  Law,  29 
calif. L. Rev.  689,  696,  n.  15  (1941),  in  Selected 
Writings  on  Evidence  and  Trial  610,  615,  n.  15 
(Fryer  ed.  1957)  .  The  rule  summarizes  this 
relationship  as  a  'tendency  to  make  the 
existence*  of  the  fact  to  be  proved  'more 
probable  or  less  probable.  •  Compare  Uniform  Rule 
1(2)  which  states  the  crux  of  relevancy  as  'a 
tendency  in  reason,'  thus  perhaps  emphasizing 
unduly  the  logical  process  and  ignoring  the  need 
to  draw  upon  experience  or  science  to  validate 
the  general  principle  upon  which  relevancy  in  a 
particular   situtation    depends. 

The  standard  of  probability  under  the  rule  is 
•more  .  .  .  probable  than  it  would  be  without  the 
evidence. •  Any  more  stringent  requirement  is 
unworkable  and  unrealistic.  As  McCormick  §  152, 
p.  317,  says,  'A  brick  is  not  a  wall,'  or,  as 
Palknor,  Extrinsic  Policies  Affecting 

Admissibility,  10  Rutgers  L.  Rev.  574,  576  (1956), 
quotes  Professor  McBaine,  '.  .  .  Tilt  is  not  to 
be  supposed  that  every  witness  can  make  a  home 
run.  '  Dealing  with  probability  in  the  language 
of  the  rule  has  the  added  virtue  of  avoiding 
confusion  between  questions  of  admissibility  and 
questions    of    the   sufficiency   of   the   evidence. 

The  rule  uses  the  phrase  'fact  that  is  of 
consequence   to    the   determination   of      the      action' 


to  describe  the  kind  of  fact  to  which  proof  may 
properly  be  directed.  The  language  is  that  of 
California  Evidence  Code  §  210;  it  has  the 
advantage  of  avoiding  the  loosely  used  and 
ambiguous  word  'material*.  ***  The  fact  to  be 
proved  may  be  ultimate,  intermediate,  or 
evidentiary;  it  matters  not,  so  long  as  it  is  of 
consequence  in  the  determination  of  the  action. 
Cf.  Oniform  Rule  1(2)  which  requires  that  the 
evidence  relate  to  a  •material'  fact. 

The  fact  to  which  the  evidence  is  directed  need 
not  be  in  dispute.  While  situations  will  arise 
which  call  for  the  exclusion  of  evidence  offered 
to  prove  a  point  conceded  by  the  opponent,  the 
ruling  should  be  made  on  the  basis  of  such 
considerations  as  waste  of  time  and  undue 
prejudice  (see  Rule  403)  ,  rather  than  under  any 
general  requirement  that  evidence  is  admissible 
only  if  directed  to  matters  in  dispute.  Evidence 
which  is  essentially  background  in  nature  can 
scarcely  be  said  to  involve  disputed  matter,  yet 
it  is  universally  offered  and  admitted  as  an  aid 
to  understanding.  Charts,  photographs,  views  of 
real  estate,  murder  weapons,  and  many  other  items 
of  evidence  fall  in  this  category.  A  rule 
limiting  admissibility  to  evidence  directed  to  a 
controversial  point  would  invite  the  exclusion  of 
this  helpful  evidence,  or  at  least  the  raising  of 
endless  questions  over  its  admission." 

While  North  Carolina  courts  have  used  slightly  different 
definitions  of  relevant  evidence,  the  rule  is  unlikely  to 
alter  significantly  North  Carolina  practice.  See  Brandis 
OR  North  Carolina  Evidence  §  78  (1982).  Although  the  rule 
speaks  in  terms  of  relevancy,  the  definition  includes  what 
is  often  referred  to  in  our  courts  as  materiality.  Id«  * 
7  7. 

"Rule  402.  Relevant  Evidence  Generally  Admissible; 
Irrelevant  Evidence  Inadmissible. 

All  relevant  evidence  is  admissible,  except  as  otherwise 
provided  by  the  Constitution  of  the  United  States,  by  the 
Constitution  of  North  Carolina,  by  Act  of  Congress,  by  Act 
of  the  General  Assembly  or  by  these  rules.  Evidence  which 
is  not  relevant  is  not  admissible. 
COriHENTARY 
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This  rule  is  identical  to  Fed.  H.  Evid.  U02  except  that  the 
phrases  "by  the  Constitution  of  North  Carolina"  and  "by  Act  of 
the  General  Assembly"  were  added  and  the  phrase  "by  other  rales 
prescribed  by  the  Supreme  Court  pursuant  to  statutory  authority" 
was   deleted.      The    Advisory   Committee's   Note   states: 

"The  provisions  that  all  relevant  evidence  is 
admissible,  with  certain  exceptions,  and  that 
evidence  which  is  not  relevant  is  not  admissible 
are  "a  presupposition  involved  in  the  very 
conception  of  a  rational  system  of  evidence.* 
Thayer,  Preliminary  Treatise  on  Evidence  26U 
(1898).  They  constitute  the  foundation  upon 
which  the  structure  of  admission  and  exclusion 
rests.    **♦ 

Not  all  relevant  evidence  is  admissible.  The 
exclusion  of  relevant  evidence  occurs  in  a 
variety  of  situations  and  may  be  called  for  by 
these  rules,  by  the  Rules  of  Civil  ... 
Procedure  .  .  . ,  by  Act  of  Conqress,  or  by 
constitutional   considerations. 

Succeeding  rules  in  the  present  article,  in 
response  to  the  demands  of  particular  policies, 
require  the  exclusion  of  evidence  despite  its 
relevancy.  In  addition,  .  .  .  Article  VI  imposes 
limitations  upon  witnesses  and  the  manner  of 
dealing  with  them;  Article  VII  specifies 
requirements  with  respect  to  opinions  and  expert 
testimony;  Article  VTII  excludes  hearsay  not 
falling  within  an  exception;  Article  IX  spells 
out        the         handling        of        authentication  and 

identification;  and  Article  X  restricts  the 
manner  of  proving  the  contents  of  writings  and 
recordings. 

The  Rules  of  Civil  -  .  .  Procedure  in  some 
instances  require  the  exclusion  of  relevant 
evidence.  For  example,  .  .  .  the  Rules  of  Civil 
Procedure,  by  imposing  requirements  of  notice  and 
unavailability  of  the  deponent,  place  limits  on 
the   use   of   relevant    depositions. 

♦  ♦  ♦  ♦  ♦ 
The  rule  recognizes  but  makes  no  attempt  to  spell 
out  the  constitutional  considerations  which 
impose  basic  limitations  upon  the  admissibility 
of  relevant  evidence.  Examples  are  evidence 
obtained  by  unlawful  search  and  seizure.  Weeks  v. 
United  States,  232  n.S,  383,  3U  S.Ct.  341,  58 
♦  L.Ed.    652     (1914);    Katz    v.    Onited    States,    389    U.S. 

347,       88       S-Ct.       507,       19      L.Ed. 2d       576  (1967); 

incriminating  statement  elicited  from  an  accused 
in    violation    of      right      to      counsel,       Massiah      v. 


United  States,  377  U.S.  201,  84  S.Ct.  1199,  12 
L.Ed. 2d  246  (1964)  ." 

Rule  402  is  consistent  with  North  Carolina  practice. 

"Rule  4  03-   Exclusion  of  Relevant  Evidence  on  Grounds  of 
Prejudice,  Confusion,  or  Haste  of  Time. 

Although  relevant,   evidence   may   be   excluded   if  its 

probative  value  is  substantially  outweighed  by  the   danger 

of    unfair    prejudice,    confusion   of   the   issues,   or 

misleading  the  jury,  or  by  considerations  of  undue   delay, 

waste   of   time,   or   needless   presentation  of  cumulative 

evidence. 

COMMENTARY 

This      rule      is      identical      to      Fed.    R.    Evid.    403-       The    Advisory 
Committee's    Note  states: 

"The  case  law        recognizes        that        certain 

circumstances  call  for  the  exclusion  of  evidence 
which  is  of  unguestioned  relevance.  These 
circumstances  entail  risks  which  range  all  the 
way  from  inducing  decision  on  a  purely  emotional 
basis,  at  one  extreme,  to  nothing  more  harmful 
than  merely  wasting  time,  at  the  other  extreme. 
Situations  in  this  area  call  for  balancing  the 
probative  value  of  and  need  for  the  evidence 
against  the  harm  likely  to  result  from  its 
admission.  ♦**  The  rules  which  follow  in  this 
Article  are  concrete  applications  evolved  for 
particular  situations.  However,  they  reflect  the 
policies  underlying  the  present  rule,  which  is 
designed  as  a  guide  for  the  handling  of 
situations  for  which  no  specific  rules  have  been 
formulated. 

Exclusion  for  risk  of  unfair  prejudice,  confusion 
of  issues,  misleading  the  jury,  or  waste  of  time, 
all  find  ample  support  in  the  authorities- 
'Onfair  prejudice'  within  its  context  means  an 
undue  tendency  to  suggest  decision  on  an  improper 
basis,  commonly,  though  not  necessarily,  an 
emotional    one. 

The  rule  does  not  enumerate  surprise  as  a  ground 
for      exclusion,         in         this        respect         following 
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Wigaore's  view  of  the  common  law.  6  Wiqmore  § 
18«»9.  Cf.  Mccormick  9  152,  p.  320,  n.  29, 
listing  unfair  surprise  as  a  ground  for  exclusion 
but  stating  that  it  is  usually  'coupled  with  the 
danger  of  prejudice  and  confusion  of  issues*.  *** 
While  it  can  scarcely  be  doubted  that  claims  of 
unfair  surprise  may  still  be  justified  despite 
procedural  requirements  of  notice  and 

instrumentalities  of  discovery,  the  granting  of  a 
continuance  is  a  more  appropriate  remedy  than 
exclusion  of  the  evidence.  *♦*  Moreover,  the 
impact  of  a  rule  excluding  evidence  on  the  ground 
of   surprise  would   be  difficult   to  estimate." 

The  rule  is  substantially  in  accord  «ith  North  Carolina 
practice.  See  Brandis  on  North  Carolina  Evidence  *  77  et 
seq.  (1982).  In  North  Carolina,  unfair  surprise  appears 
to  be  a  ground  for  exclusion  of  evidence.  Id.  §  77,  p. 
287.  However,  as  the  Advisory  Committee  states,  the  rule 
does  not  enumerate  surprise  as  a  ground  for  exclusion. 
Nonetheless,  surprise  may  be  covered  by  unfair  prejudice, 
confusion  of  issues,  or  undue  delay.  See  Wright  and 
Graham,  Federal  Practice  and  Procedure:  Evidence  *  5218, 
at    298. 

The   Advisory   Committee's    Note   states   that: 

"In  reaching  a  decision  whether  to  exclude  on 
grounds  of  unfair  prejudice,  consideration  should 
be  given  to  the  probable  effectiveness  or  lack  of 
effectiveness  of  a  limiting  instruction.  See 
Rule  106        and        Advisory        Committee's        Note 

thereunder.  The  availability  of  other  means  of 
proof   may    also   be   an    appropriate   factor." 

"Rule      U0<*.         Character   Evidence   not   Adaissible   to    Prove 

Conduct;    Exceptions;    Other   Crimes. 

(a)  Character      Evidence      Generally.         Evidence      of      a 

person's   character    or   a    trait      of      his      character      is      not 

admissible      for      the      purpose      of    proving   that   he   acted    in 

conformity   therewith   on    a   pyirticular   occasion,    except: 

(1)  Character        of      Accused.         Evidence      of      a 

pertinent    trait   of    his   character  offered      by 

an      accused,      or    by    the    prosecution    to   rebut 

the    same; 


(2)  Character  of  Victim.  Evideuce  of  a 
pertinent  trait  of  character  of  the  victim 
of  the  crime  offered  by  an  accused,  or  by 
the  prosecution  to  rebut  the  same,  or 
evidence  of  a  character  trait  of 
peacefulness  of  the  victim  offered  by  the 
prosecution  in  a  homicide  case  to  rebut 
evidence  that  the  victim  was  the  first 
aggressor; 

(3)  Character  of  Witness.  Evidence  of  the 
character  of  a  witness,  as  provided  in  Rules 
607,    608,    and    609. 

(b)  Other      Crimes,    Prongs,    or    Acts.       Evidence   of    other 

crimes,    wrongs,    or    acts   is   not      admissible      to      prove      the 

character      of      a      person   in    order   to    show   that   he    acted    in 

conformity   therewith.      It    may,    however,    be   admissible      for 

other      purposes,      such      as      proof      of    motive,    opportunity, 

intent,    preparation,    plan,    knowledge,    identity,    or   absence 

of   mistake,    entrapment   or   accident. 

COMMENTARY 

This  rule  is  identical  to  Fed-  Evid-  Bule  '♦OH,  except  for  the 
addition  of  the  word  "entrapment"  in  the  last  sentence  of 
subdivision    (b)  . 

Subdivision  (a)  deals  with  the  basic  question  whether  character 
evidence  should  be  admitted.  The  Advisory  Committee's  Note 
states: 

"Once  the  admissibility  of  character  evidence  in 
some  form  is  established  under  this  rule, 
reference  must  then  be  made  to  Rule  f»05,  which 
follows,  in  order  to  determine  the  appropriate 
method  of  proof.  If  the  character  is  that  of  a 
witness,    see   Rules   608    and      610      for      methods      of 
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proof. 

Character  questions  arise  in  two  fundamentally 
different  ways.  (1)  Character  may  itself  be  an 
element  of  a  crime,  claim,  or  defense.  A 
situation  of  this  kind  is  commonly  referred  to  as 
•character  in  issue. •  Illustrations  are:  the 
chastity  of  the  victim  under  a  statute  specifying 
her  chastity  as  an  element  of  the  crime  of 
seduction,  or  the  competency  of  the  driver  in  an 
action  for  negligently  entrusting  a  motor  vehicle 
to  an  incompetent  driver.  No  problem  of  the 
general  relevancy  of  character  evidence  is 
involved,  and  the  present  rule  therefore  has  no 
provision  on  the  subject.  The  only  question 
relates  to  allowable  methods  of  proof,  as  to 
which  see  Rule  405,  immediately  following.  (2) 
Character  evidence  is  susceptible  of  being  used 
for  the  purpose  of  suggesting  an  inference  that 
the  person  acted  on  the  occasion  in  question 
consistently  with  his  character.  This  use  of 
character  is  often  described  as  •circumstantial.' 
Illustrations        are:  evidence        of      a      violent 

disposition  to  prove  that  the  person  was  the 
aggressor  in  an  affray,  or  evidence  of  honesty  in 
disproof        of        a        charge        of        theft.  This 

circumstantial  use  of  character  evidence  raises 
guestions  of  relevancy  as  well  as  questions  of 
allowable    methods   of    proof." 

The  rule  is  consistent  with  North  Carolina  practice  in  that 
character  evidence  is  generally  not  admissible  as  circumstantial 
evidence   of   conduct. 

Subdivision  (a)  (1)  creates  an  exception  which  permits  an 
accused  to  introduce  pertinent  evidence  of  good  character,  in 
which  event  the  prosecution  may  rebut  with  evidence  of  bad 
character.  The  exception  is  consistent  with  North  Carolina 
practice  except  that  subdivision  (a)(1)  speaks  in  terms  of  a 
"pertinent  trait  of  his  character".  This  limits  the  exception  to 
relevant  character  traits*  whereas  North  Carolina  practice 
permits  use  of  evidence  of  general  character.  Professor  Brandis 
states   that: 

"The  North  Carolina  rule  on  this  subject  is 
unique,  and  appears  to  have  had  its  origin  in  a 
misinterpretation   of    the   earlier   opinions. 

In  a  majority  of  jurisdictions,  character 
evidence  must  be  confined  to  the  particular  trait 
of  character  involved  in  the  conduct  which  is 
being  investigated:  In  the  case  of  a  witness, 
his  character  for  truth  and  veracity;  of  a 
defend cint    charged   with   a   crime   of      violence,       his 
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peaceable  or  violent  character;  of  an  alleged 
embezzler,  his  honesty  and  integrity,  etc.;  a  few 
courts  will  also  adroit  evidence  of  general  moral 
character,  and  this  view  was  adopted  by  the  North 
Carolina  Court  at  an  early  date.  For  at  least 
eighty  years  it  was  permissible  to  prove  either 
the  general  character  or  the  specific  relevant 
trait  of  character  of  the  person  in  guestion. 
When,  during  this  period,  the  Court  stated  that 
only  'general  character'  could  be  shown,  it  meant 
that  the  only  method  of  proving  character  was  by 
general  reputation,  as  distinguished  from 
•particular  facts  and  the  opinion  of  witnesses,' 
In  State  v.  Hairston  the  principle  of  the  earlier 
cases  seems  to  have  been  misunderstood,  and  the 
rule  was  stated:  'A  party  introducing  a  witness 
as  to  character  can  only  prove  the  general 
character  of  the  person  asked  about.  The 
witness,  of  his  own  motion,  may  say  in  what 
respect    it    is    good    or    bad.  '♦** 

When  the  witness  is  asked  whether  he  knows  the 
general         'reputation'         or  'reputation  and 

character'  of  the  subject,  if  he  answers  'No'  he 
should  be  stood  aside;  but  if  he  answers  'Yes'  it 
seems  that  he  need  not  confine  his  testimony  to 
that  reputation,  bat  may  testify  to  reputation 
for  some  specific  trait  of  character.  This  may 
be  highly  relevant,  as  when  witness  character  is 
at  stake  and  the  answer  deals  with  reputation  for 
veracity.  However,  it  may  deal  with  reputation 
for  liguor-selling,  or  horse  trading,  or  domestic 
cruelty,  even  though  the  trait  is  wholly 
irrelevant    to   any    issue   in   the   case. 

The  Court  recently  reviewed  the  history  of  the 
rule,  bat  did  not  change  it.  It  explicitly  held 
that  it  is  proper  for  counsel  to  prepare  his 
witness  by  explaining  the  rule  and  that  this  does 
not  render        the        specific        trait        evidence 

inadmissible  unless,  at  counsel's  suggestion,  it 
is  false.  To  this  writer  this  is  convincing 
proof  that  the  rule  should  be  scrapped.  When 
counsel  ascertains  in  advance  a  trait  which  the 
witness  will  specify,  his  guestion  to  elicit  it 
should  surely  not  merelv  be  allowed,  but  be 
reguired  to  deal  with  that  trait.  In  such  case, 
objection  may  be  made  to  the  guestion  and 
relevance  rationally  appraised.  As  it  is,  the 
guestion  is  foolproof  and  there  is  no  opportunity 
to  object  until  the  specific  trait  evidence  is 
actually  given  and  the  damage  is  done."  Brandis 
9R  North  Carolina  Evidence  §11  a  (1982)  (footnotes 
omitted)  : 
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Brandis   also   notes    that: 

"At  best  the  present  rule  requires  use  of  an 
ambiguous  and  misleadinq  formula  in  examining 
character  witnesses.  At  worst  it  has  positively 
undesirable  consequences.  It  opens  the  door  to 
evidence  of  character  traits  which  are  irrelevant 
and  prejudicial,  and  permits  the  prosecution, 
under  the  guise  of  impeaching  the  defendant  as  a 
witness,  to  prove  traits  having  no  relation  to 
veracity  but  which  are  relevant  on  the  issue  of 
guilt,  thus  evading  the  rule  (see  §  104) 
prohibiting  the  State  from  attacking  the 
defendant's  character  umless  he  first  puts  it  in 
issue.  These  consequences  would  be  avoided,  and 
logic  and  symmetry  restored,  by  confining  the 
inquiry  to  traits  relevant  for  the  particular 
purpose  and  holding  the  witness  to  responsive 
answers."      Id.    at    11'»,    n.    91. 

Subdivision  (a)  (2)  creates  an  exception  to  permit  an  accused  to 
introduce  pertinent  evidence  of  the  character  of  the  victim  and 
to  permit  the  prosecution  to  introduce  similar  evidence  in 
rebuttal  of  the  character  evidence.  The  subdivision  extends  the 
exception  recognized  in  North  Carolina  homicide  and  assault  and 
battery  cases  to  include  all  criminal  cases.  See  Brandis  on 
North   Carolina   Evidence    §106    (1982). 

North  Carolina  practice  permits  evidence  of  the  character  of 
the  victim  tending  to  show  that  the  defendant  had  a  reasonable 
apprehension  of  death  or  bodily  harm.  Id.  Such  evidence  when 
introduced  to  show  the  reasonable  apprehension  of  death  or  bodily 
harm  to  the  accused,  rather  than  to  prove  that  the  victim  acted 
in  conformity  with  his  character  trait  on  a  particular  occasion, 
would    not    be    within   the    ban   created    by   subdivision    (a). 

North  Carolina  practice  also  permits  evidence  of  the  character 
of  the  victim  tending  to  show  that  the  victim  was  the  first 
aggressor.  Onlike  Rule  UOU,  current  North  Carolina  practice 
permits  such  evidence  to  be  introduced  only  if  the  State's 
evidence  is  wholly  circumstantial  or  the  nature  of  the  tranaction 
is    in   doubt. 

Subdivision  (a)  (2)  permits  proof  of  any  pertinent  trait  of  the 
victim.  North  Carolina  practice  has  confined  the  evidence  to 
character    for    violence.       Id. 

Subdivision  (a)  (2)  is  consistent  with  North  Carolina  practice 
in  that  evidence  of  the  character  of  the  victim  for  peace  and 
quiet  would  be  admissible  to  rebut  evidence  of  the  deceased's 
character  for  violence  and  evidence  of  the  victim's  good  general 
character   would   not.      Id.    at   397. 

The      second       part    of    subdivision    (a)  (2)     permits    introduction    of 


"evidence  of  a  character  trait  of  peacefulness  of  the  victim 
offered  by  the  prosecution  in  a  homicide  case  to  rebut  evidence 
that  the  victim  was  the  first  aggressor."  In  North  Carolina  the 
prosecution  may  offer  evidence  of  the  deceased's  character  for 
peace  and  quiet  only  if  the  defendant  has  introduced  evidence  of 
the  deceased's  character  for  violence.  See  Nance  v.  Fike,  2iJ4  N- 
C.  368,  372  (1956).  Thus  in  North  Carolina  the  accused  can 
apparently  claim  self-defense  without  opening  the  door  to 
character  evidence  relating  to  the  victim.  Subdivision  (a)  (2) 
would  alter  this  practice  and  permit  the  prosecution  to  offer 
evidence  of  the  peacefulness  of  the  victim  to  rebut  any  evidence 
that   the    victim    was   the   first    aggressor. 

The    North   Carolina  exception,    unlike    the    rule,    applies    to    cases 

of   civil   assault   and  battery.         See      Brandis      on      North      Carolina 

Evidence  §106,  at  393  (1982).  The  Advisory  Committee's  Note 
states: 

"The  argument  is  made  that  circumstantial  use  of 
character  ought  to  be  allowed  in  civil  cases  to 
the  same  extent  as  in  criminal  cases,  i.e., 
evidence  of  good  ( nonpre-judicial)  character  would 
be  admissible  in  the  first  instance,  subject  to 
rebuttal  by  evidence  of  bad  character.***  The 
difficulty  with  expanding  the  use  of  character 
evidence  in  civil  cases  is  set  forth  by  the 
California   Law    Revision    Commission   ***: 

'Character  evidence  is  of  slight  probative  value 
and  may  be  very  preiudicial.  It  tends  to 
distract  the  trier  of  fact  from  the  main  question 
of  what  actually  happended  on  the  particular 
occasion.  It  subtly  permits  the  trier  of  fact  to 
reward  the  good  man  and  to  punish  the  bad  man 
because  of  their  respective  characters  despite 
what  the  evidence  in  the  case  shows  actually 
happened.  •  " 

Subdivision  (a)  (3)  creates  an  exception  to  the  general 
rule  and  permits  the  introduction  of  evidence  of  the 
character  of  a  witness,  as  provided  in  Rules  607,  608,  and 
609,  to  prove  that  he  acted  in  conformity  therewith  on  a 
particular   occasion. 

Subdivision       (b)  permits      the  introduction   of   specific 

"crimes,    wrongs,    or  acts"   for      a  purpose      other      than      to 

prove      the      conduct  of   a    person.  The    Advisory   Committee's 
Note   states: 

"Subdivision  (b)  deals  with  a  specialized  but 
important  application  of  the  general  rule 
excluding  circumstantial  use  of  character 
evidence.  Consistently  with  that  rule,  evidence 
of        other        crimes,         wrongs,      or      acts      is      not 
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admissible  to  ptove  character  as  a  basis  for 
suggesting  the  inference  that  conduct  on  a 
particular  occasion  was  in  conformity  with  it. 
However,  the  evidence  may  be  offered  for  another 
purpose,  such  as  proof  of  motive,  opportunity, 
and  so  on,  which  does  not  fall  within  the 
prohibition.  In  this  situation  the  rule  does  not 
reguire  that  the  evidence  be  excluded.  No 
mechanical  solution  is  offered.  The 

determination  must  be  made  whether  the  danger  of 
undue  prejudice  outweighs  the  probative  value  of 
the  evidence,  in  view  of  the  availability  of 
other  means  of  proof  and  other  factors 
appropr4.atG  for  making  decisions  of  this  kind 
under    Rule   403." 

The  list  in  the  last  sentence  of  subdivision  (b)  is 
nonexclusive  and  the  fact  that  evidence  cannot  be  brought 
within      a      category      does      not      mean      that   the   evidence   is 

inadmissible. 

Subdivision  (b)  is  consistent  with  North  Carolina 
practice. 

Relevance  of  the  complainant's  past  behavior  in  a  rape 
or   sex   offense   case   is   governed   by   Rule    412- 

"Rule    4  05.      Methods  of   Proving   Character. 

(a)  Reputation  or  Opinion.  In  all  cases  in  which  evidence  of 
character  or  a  trait  of  character  of  a  person  is  admissible, 
proof  may  be  made  by  testimony  as  to  reputation  or  by  testimony 
in  the  form  of  an  opinion.  On  cross-examination,  inquiry  is 
allowable  into  relevant  specific  instances  of  conduct.  Expert 
testimony  on  character  or  a  trait  of  character  is  not  admissible 
as   circumstantial    evidence   of    behavior. 

(b)  Specific  Instances  of  Conduct.  In  cases  in  which 
character  or  a  trait  of  character  of  a  person  is  an  essential 
element  of  a  charge,  claim,  or  defense,  proof  may  also  be  made  of 
specific   instances    of   his   conduct. 

COMMENTARY 
This      rule      is      identical      to      Fed.    R.    Evid.    405   except    for    the 


addition    ot    thfi    last    sentence    to    subdivision     (a)  . 

The    Advisory    Committee's    Note   states: 

"The  rule  deals  only  with  allowable  methods  of  proving 
character,  not  with  admissibility  of  character  evidence, 
which    is    covered    by    Rule    404, 

Ot  the  three  methods  of  proving  character  provided  by 
the  rule,  evidence  of  specific  instances  of  conduct  is 
the  most  convincing.  At  the  same  time  it  possesses  the 
greatest  capacity  to  arouse  prejudice,  to  confuse,  to 
surprise,  and  to  consume  time.  Consequently  the  rule 
confines  the  use  of  evidence  of  this  kind  to  cases  in 
which  character  is,  in  the  strict  sense,  in  issue  and 
hence  deserving  of  a  searching  inquiry.  When  character 
is  used  circumstantially  and  hence  occupies  a  lesser 
status  in  the  case,  proof  may  be  only  by  reputation  and 
opinion.  These  latter  methods  are  also  available  when 
character    is    in    issue." 

With  respect  to  specific  instances  of  conduct  and  reputation, 
this  treatment  is  consistent  with  North  Carolina  practice.  See 
Brand is   on    North   Carolina    Evidence    §110    (19  82). 

With   respect    to    opinion   evidence,    the    Advisory    Committee's   Note 
states: 

"In  recognizing  opinion  as  a  means  of  proving 
character,         the        rule        departs        from  usual 

contemporary  practice  in  favor  of  that  of  an 
earlier  day.  See  7  Wigmore  §1986,  pointing  out 
that  the  earlier  practice  permitted  opinion  and 
arguing  strongly  for  evidence  based  on  personal 
knowledge  and  belief  as  contrasted  with  'the 
secondhand,  irresponsible  product  of  multiplied 
guesses  and  gossip  which  we  term  "reputation".' 
It  seems  likely  that  the  persistence  of 
reputation  evidence  is  due  to  its  largely  being 
opinion  in  disguise.  Traditionally  character  has 
been  regarded  primarily  in  moral  overtones  of 
good  and  bad:  chaste,  peaceable,  truthful, 
honest.  Nevertheless,         on      occasion      nonmoral 

considerations  crop  up,  as  in  the  case  of  the 
incompetent  driver,  and  this  seems  bound  to 
happen  increasingly.  If  character  is  defined  as 
the  kind  of  person  one  is,  then  account  must  be 
taken  of  varying  ways  of  arriving  at  the 
estimate.  ♦♦*  No  effective  dividing  line  exists 
between  character  and  mental  capacity,  and  the 
latter  traditionally  has  been  provable  by 
opinion.  " 

In      permitting      opinion      evidence      as    a   means   of   proving 
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character,  the  rule  departs  from  current  North  Carolina 
practice.  The  general  practice  in  this  State  is  to  frame 
questions  in  terms  of  reputation.  However,  if  the  witness 
is  questioned  concerning  the  "general  character"  or  the 
"reputation  and  character"  of  another  person,  it  is 
understood  that  the  real  subject  of  inquiry  is  reputation. 
State  V.  Kina,  221  N.  C.  329  n9m\)  ;  State  v.  Hicks,  200 
N.C.  539  (1933);  State  v.  Cathey.  170  N.C.  79U  (1916). 
Professor   Brandis   points   out   that: 

"If  as,  e.3.  ,  in  the  initial  question  in  State  v. 
Cathey  ...  'reputation'  is  entirely  omitted  from 
thG  question,  or  if  the  question  refers,  as  in 
State      V.         Hicks        ...  to         'reputation        and 

character,'  the  -judge  and  counsel  may  know  that 
the  witness  should  confine  himself  to  reputation, 
but,  in  the  absence  of  further  enlightenment,  it 
seems  most  doubtful  that  the  witness  is  so 
legally  learned.  Therefore,  the  practical  result 
may  well  be  to  admit  opinion  evidence  while 
giving  lip  service  to  the  prohibition  against  it. 
Since,  additionally,  as  a  practical  matter,  many 
witnesses  will  in  fact  give  opinion  in  answering 
a        question        ostensibly        calling        only  for 

reputation,  it  seems  to  the  author  of  this 
edition  that  it  would  be  much  more  realistic  for 
the  Court  to  scrap  the  present  stated  rule  and 
frankly  admit  either  opinion  or  reputation 
testimony."  Stansbury's  North  Carolina  Evidence 
(Brandis   ed. )     §110,    at    338,    n.    99. 

Since  Fed.  R.  Evid.  U05  opens  up  the  possibility  of 
proving  character  by  means  of  expert  witnesses,  the  last 
sentence  was  added  to  subdivision  (a)  to  prohibit  expert 
testimony  on  character  as  it  relates  to  the  likelihood  of 
whether  or  not  the  defendant  committed  the  act  he  is 
accused  of.  This  sentence  is  not  intended  to  exclude 
expert  testimony  of  a  personality  or  character  change  as 
it   relates   to    the    issue    of   damages. 

The  second  sentence  of  subdivision  (a)  permits  inquiry 
on  cross-examination  into  relevant  specific  instances  of 
conduct.      The    Advisory   Committee's   Note   states: 

"According  to  the  great  majority  of  cases,  on 
cross-examination  inquiry  is  allowable  as  to 
whether  the  reputation  witness  has  heard  of 
particular  instances  of  conduct  pertinent  to  the 
trait  in  question.***  The  theory  is  that,  since 
the  reputation  witness  relates  what  he  has  heard, 
the  inquiry  tends  to  shed  liqht  on  the  accuracy 
of  his  hearinq  and  reportinq.  Accordingly,  the 
opinion  witness  would  be  asked  whether  he  knew, 
as   well   as   whether    he    had   heard.       The    fact    is,    of 


course,  that  these  distinctions  ere  of  slight  if 
any  practical  significance,  and  the  second 
sentence  of  subdivision  (a)  eliminates  them  as  a 
factor         in  formulating  questions.  This 

recognition  of  the  propriety  of  inguirinq  into 
specific        instances        of        conduct         does  not 

circumscribe  inquiry  otherwise  into  the  bases  of 
opinion   and   reputation   testimony." 

Under  current  North  Carolina  practice,  inquiry  into 
specific  instances  of  conduct  on  cross-examination  is 
available  only  on  the  cross-examination  of  the  person 
whose  character  is  in  question.  Brandis  on  North  Carolina 
Evidence  §^111,  115  (1982).  It  is  not  permissible  in 
North  Carolina  to  ask  a  character  witness  whether  he  has 
heard  of  the  person  in  question  having  cosmitted  a 
particular  act.  Id.  §115.  However,  to  some  extent  the 
North  Carolina  rule  may  be  circumvented  by  cross- 
examination    as    to    specific    traits.       Id. 

Also,    the    Advisory   Committee's    Note   states: 

"The  express  allowance  of  inquiry  into  specific 
instances  of  conduct  on  cross-examination  in 
subdivision  (a)  and  the  express  allowance  of  it 
as  part  of  a  case  in  chief  when  character  is 
actually  in  issue  in  subdivision  (b)  contemplate 
that  testimony  of  specific  instances  is  not 
generally  permissible  on  the  direct  examination 
of  an  ordinary  opinion  witness  to  character. 
Similarly  as  to  witnesses  to  the  character  of 
witnesses  under  Rule  608(b).  Opinion  testimony 
on  direct  in  these  situations  ought  in  general  to 
correspond  to  reputation  testimony  as  now  given, 
i.e.,  be  confined  to  the  nature  and  extent  of 
observation  and  acquaintance  upon  which  the 
opinion  is   based-      See    Rule    701." 

"Rule    4  06.      Habit ;    Routine   Practice. 

Evidence  of  the  habit  of  a  person  or  of  the  routine  practice  of 
an  organization,  whether  corroborated  or  not  and  regardless  of 
the  presence  of  eyewitnesses,  is  relevant  to  prove  that  the 
conduct  of  the  person  or  organization  on  a  particular  occasion 
was    in    conformity    with    the    habit    or    routine    practice. 

COMMENTARY 

This   rule    is    identical    to    Fed.    R.    Evid.    406. 
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The    Advisory   Committee's   Note   states: 

"An  oft-qaoted  paragraph,  McCormick  *162,  p.  340, 
descrxbes  habit  in  terms  effectively  contrasting  it  with 
character. 

•Character  and  habit  are  close  akin.  "Character"  is  a 
generalized  description  of  one's  disposition,  or  of 
one's  disposition  in  respect  to  a  general  trait,  such  as 
honesty,  temperance,  or  peacefulness.  "Habit,"  in 
modem  usage,  both  lay  and  psychological,  is  more 
specific.  It  describes  one's  regular  response  to  a 
repeated  specific  situation.  If  we  speak  of  character 
for  care,  we  think  of  the  person's  tendency  to  act 
prudently  in  all  the  varying  situations  of  life,  in 
business,  family  life,  in  handling  automobiles  and  in 
walking  across  the  street.  A  habit,  on  the  other  hand, 
is  the  person's  regular  practice  of  meeting  a  particular 
kind  of  situation  with  a  specific  type  of  conduct,  such 
as  the  habit  of  going  down  a  particular  stairway  two 
stairs  at  a  time,  or  of  giving  the  hand-signal  for  a 
left  turn,  or  of  alighting  from  railway  cars  while  they 
are  moving.  The  doing  of  the  habitual  acts  may  become 
semi-automatic. ' 

Equivalent    behavior   on   the    part    of   a    group    is   designated 
•routine    practice   of   an   organization'    in    the   rule. 
Agreement      is      general      that      habit      evidence      is   highly 
persuasive   as   proof    of   conduct    on    a    particular    occasion. 
Again   quoting    McCormick    §';62,    p.    341: 

•Character  may  be  thought  of  as  the  sum  of  one's  habits 
though      doubtless        it        is        more        than        this.  But 

unquestionably  the  uniformity  of  one's  response  to  habit 
is  far  greater  than  the  consistency  with  which  one's 
conduct  conforms  to  character  or  disposition.  Even 
though  character  comes  in  only  exceptionally  as  evidence 
of  an  act,  surely  any  sensible  man  in  investigating 
whether  X  did  a  particular  act  would  be  greatly  helped 
in  his  inquiry  by  evidence  as  to  whether  he  was  iu  the 
habit    of    doing   it. • 

When  disagreement  has  appeared,  its  focus  has  been  upon 
the  question  what  constitutes  habit,  and  the  reason  for 
this  is  readily  apparent.  The  extent  to  which  instances 
must  be  multiplied  and  consistency  of  behavior 
maintained  in  order  to  rise  to  the  status  of  habit 
inevitably  gives  rise  to  difference  of  opinion.  Lewan, 
Rationale  of  Habit  Evidence,  16  Syracuse  L.Rev.  39,  49 
(1964).  While  adequacy  of  sampling  and  uniformity  of 
response  are  key  factors,  precise  standards  for 
measuring  their  sufficiency  for  evidence  purposes  cannot 
be    formulated. 
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The  rule  is  consistent  with  prevailing  views.  Much 
evidence  is  excluded  simply  because  of  failure  to 
achieve  the  status  of  habit.  Thus,  evidence  of 
intemperate  'habits'  is  qenerally  excluded  when  offered 
as  proof  of  drunkenness  in  accident  cases,  Annot.  ,  U6 
A.L.R.2d  103,  and  evidence  of  other  assaults  is 
inadmissible  to  prove  the  instant  one  in  a  civil  assault 
action,  Annot.,  66  A.L.R.2d  806.  In  Levin  v.  United 
States,  119  0.  S.  App.  D.  C.  156,  338  F.  2d  265  (1964), 
testimony  as  to  the  religious  'habits'  of  the  accused, 
offered  as  tending  to  prove  that  he  was  at  home 
observing  the  Sabbath  rather  than  out  obtaining  money 
through   larceny   by    trick,    was   held    properly   excluded: 

•It  seems  apparent  to  us  that  an  individual's 
religious  practices  would  not  be  the  type  of 
activities  which  would  lend  themselves  to  the 
characterization  of  "invariable  regularity,"  (1 
Wigmore  520.)  Certainly  the  very  volitional 
basis  of  the  activity  raises  serious  questions  as 
to  its  invariable  nature,  and  hence  its  probative 
value.  •      Id.    at    27  2. 

These  rulings  are  not  inconsistent  with  the  trend 
towards        admitting  evidence  of  business 

transactions  between  one  of  the  parties  and  a 
third  person  as  tending  to  prove  that  he  made  the 
same  bargain  or  proposal  in  the  litigated 
situation.  Slough,  Relevancy  Unraveled,  6 
Kan.L.Hev.  38-41  (1957).  Not         are         they 

inconsistent  with  such  cases  as  Whittemore  v. 
Lockheed  Aircraft  Corp.,  65  Cal.App.  2d  737,  151 
P.  2d  670  (1944),  upholding  the  admission  of 
evidence  that  plaintiff's  intestate  had  on  four 
other  occasions  flown  planes  from  defendant's 
factory  for  delivery  to  his  employer  airline, 
offered  to  prove  that  he  was  piloting  rather  than 
a  guest  on  a  plane  which  crashed  and  killed  all 
on   board    while   en   route   for    delivery. 

A  considerable  body  of  authority  has  required 
that  evidence  of  the  routine  practice  of  an 
organization  be  corroborated  as  a  condition 
precedent  to  its  admission  in  evidence.  Slough, 
Relevancy  Unraveled,  5  Kan. L.  Rev.  404,  449 
(1957).  This         requirement         is         specifically 

rejected  by  the  rule  on  the  ground  that  it 
relates  to  the  sufficiency  of  the  evidence  rather 
than  admissibility.  *♦*  The  rule  also  re-jects  the 
requirement  of  the  absence  of  eyewitnesses, 
sometimes  encountered  with  respect  to  admitting 
habit  evidence  to  prove  freedom  from  contributory 
negligence    in   wrongful   death   cases." 
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Rule      1406      is      consistent      with    North    Carolina    practice. 
See    Brand is   on    North   Carolina    Evidence    §    95    (1982). 

"Rule    HOT.      Subse:3uent   _Re medial   Measures. 

When,      after      an      event,      measures      are      taken      which,    if   taken 

previously,    would    have    made      the      event      less      likely      to      occur, 

evidence     of      the      subsequent   measures   is   not   admissible   to    prove 

negligence    or   culpable  conduct      in      connection      with      the      event. 

This        rule      does      not      require      the      exclusion      of      evidence      of 

subsequent   measures   when    offered    for      another      purpose,       such      as 

proving      ownership,      control,       or      feasibility      of      precautionary 

measures,    if   those    issues   are   controverted,    or   impeachment. 

COMHRNTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  407  except  that  the 
phrase  "those  issues  are"  has  been  inserted  to  clarify  what  must 
be  controverted. 

The   Adivsory   Committee's   Note    states: 

"The  rule  incorporates  conventional  doctrine 
which  excludes  evidence  of  subsequent  remedial 
measures  as  proof  of  an  admission  of  fault.  The 
rule  rests  on  two  grounds.  (1)  The  conduct  is 
not  in  fact  an  admission,  since  the  conduct  is 
equally  consistent  with  injury  by  mere  accident 
or  through  contributory  negligence.  Or,  as  Baron 
Bramwell  put  it,  the  rule  rejects  the  notion  that 
•because  the  world  gets  wiser  as  it  gets  older, 
therefore  it  was  foolish  before'-  Hart  v. 
MScashire  S  Yorkshire  Rj^s.  Co.,  21  L-T.P.N.S. 
261,  263  (1869).  Under  a  liberal  theory  of 
relevancy  this  ground  alone  would  not  support 
exclusion  as  the  inference  is  still  a  possible 
one.  (2)    The    other,    and   more    impressive,    ground 

for  exclusion  rests  on  a  social  policy  of 
encouraging  people  to  take,  or  at  least  not 
discouraging  them  from  taking,  steps  in 
furtherance  of  added  safety.  The  courts  have 
applied  this  principle  to  exclude  evidence  of 
subseguent  repairs,  installation  of  safety 
devices,  changes  in  company  rules,  and  discharge 
of  employees,  and  the  language  of  the  present 
rule  is  broad  enough  to  encompass  all  of  them. 
See        Falknor,         Extrinsic        Policies        Affecting 
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Admissibility,    10    Rutgers   L.  Pev.    574,    590    (1956). 

The  second  sentence  of  the  rule  directs  attention 
to  the  limitations  of  the  rule.  Exclusion  is 
called  for  only  when  the  evidence  of  subsequent 
remedial  measures  is  offered  as  proof  of 
negligence  or  culpable  conduct.  In  effect  it 
rejects  the  suggested  inference  that  fault  is 
admitted.  Other  purposes        are,         however, 

allowable,  including  ownership  or  control, 
existence  of  duty,         and         feasibility        of 

precautionary  measures,  if  controverted,  and 
impeachment.  2  Migraore  ^  283;  Annot.  ,  6U  A.L.R.2d 
1296.  Two  recent  federal  cases  are  illustrative. 
Boeina  Airplane  Co^  v.  Brown,  29  1  F.  2d  310  {9th 
Cir.  1961),  an  action  against  an  airplane 
manufacturer  for  using  an  allegedly  defectively 
designed  alternator  shaft  which  caused  a  plane 
crash,  upheld  the  admission  of  evidence  of 
subsequent  design  modification  for  the  purpose  of 
showing  that  design  changes  and  safeguards  were 
feasible.  And  Powers  v.  J^  B^  Michael  6  Co. , 
329  F.2d  674  (6th  Cir.  1964),  an  action  against  a 
road  contractor  for  negligent  failure  to  put  out 
warning  signs,  sustained  the  admission  of 
evidence  that  defendant  subsequently  put  out 
signs  to  show  that  the  portion  of  the  road  in 
question  was  under  defendant's  control.  The 
requirement  that  the         other         purpose        be 

controverted  calls  for  automatic  exclusion  unless 
a  genuine  issue  be  present  and  allows  the 
opposing  party  to  lay  the  groundwork  for 
exclusion  by  making  an  admission.  Otherwise  the 
factors  of  undue  prejudice,  confusion  of  issues, 
misleading  the  jury,  and  waste  of  time  remain  for 
consideration   under   Rule    403." 

The  increasing  tendency  of  federal  courts  is  to  hold 
that  Rule  407  is  not  applicable  to  product  liability 
cases.  North  Carolina  courts  have  applied  the  rule 
excluding  evidence  of  subseguent  remedial  measures  in 
product  liability  cases.  See  Jenkins  v.  Helgren,  26  N.C. 
App.  653  (1975)  .  It  is  the  intent  of  the  Committee  that 
the   rule   should    apply   to   all   types   of    actions. 

Rule  407  is  consistent  with  North  Carolina  practice. 
See    Brandis    on    North    Carolina    Evidence    §    180     (1^82). 

"Rule    4  08.      Compromise   and   Offers   to   Compromise. 

Evidence    of    (1)     furnishing    or    offering    or    promising   to    furnish, 

or    (2)    accepting  or    offering   or    promising   to   accept,      a      valuable 
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consideration   in   compromising    or   attemptinq    to  compromise    a   claim 

which    was   disputed    as      to      either      validity      or      amount,      is      not 

admissible      to      prove   liability   for   or   invalidity   of   the   claim   or 

its   amount.       Evidence   of   conduct   or   evidence   of      statements      made 

in   compromise   negotiations    is   likewise   not   admissible.      This   rule 

does      not      require      the      exclusion      of      any      evidence        otherwise 

discoverable      merely      because      it      is      presented    in    the    course   of 

compromise      negotiations.         This      rule      also      does      not        require 

exclusion      when   the   evidence   is   offered    for   another    purpose,    such 

as      proving      bias      or      prejudice     of      a      witness,      negativing        a 

contention      of      undue      delay,       or   proving    an   effort    to    obstruct   a 

criminal    investigation   or   prosecution. 

COMMENTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  403  except  that  the 
words  "evidence  of"  were  added  to  the  second  sentence.  The 
addition  is  for  the  purpose  of  clarification  and  is  not  intended 
as   a    material   change.      The    Advisory   Committee's    Note   states: 

"As  a  matter  of  general  agreement,  evidence  of  an 
offer  to  compromise  a  claim  is  not  receivable  in 
evidence  as  an  admission  of,  as  the  case  may  be, 
the  validity  or  invalidity  of  the  claim.  As  with 
evidence  of  subsequent  remedial  measures,  dealt 
with  in  Rule  407,  exclusion  may  be  based  on  two 
grounds.  (1)       The   evidence    is    irrelevant,    since 

the  offer  may  be  motivated  by  a  desire  for  peace 
rather  than  from  any  concession  of  weakness  of 
position.  The  validity  of  this  position  will 
vary  as  the  amount  of  the  offer  varies  in 
relation  to  the  size  of  the  claim  and  may  also  be 
influenced  by  other  circumstances.  (2)  A  more 
consistently  impressive  qround  is  promotion  of 
the  public  policy  favorinq  the  compromise  and 
settlement  of  disputes.  HcCormick  §§  76,  251. 
While  the  rule  is  ordinarily  phrased  in  terms  of 
offers  of  compromise,  it  is  apparent  that  a 
similar  attitude  must  be  taken  with  respect  to 
completed  compromise  when  offered  against  a  party 
thereto.  This  latter  situation  will  not,  of 
course,  ordinarily  occur  except  when  a  party  to 
the      present      litigation      has      comproirised    with    a 
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third    person." 

North  Carolina  practice  is  consistent  with  Rule  408  in 
that  an  offer  of  compromise,  as  such,  is  not  admissible  to 
prove  liability  for  or  invalidity  of  a  claim  or  its 
amount.  See  Brandis  on  North  Carolina  Evidence  §  180 
(1982).  The  same  rule  applies  to  an  offer  to  settle,  or 
the  actual  settlement  of,  a  third  person's  claim  arisinq 
out  of  the  transaction  in  litigation.  Id.  at  56.  The 
words  "the  claim"  in  the  first  sentence  should  be 
interpreted  to  include  the  claim  that  is  the  subiect  of 
the  lawsuit  and  any  other  claim  arising  out  of  the  same 
occurence. 

The    Advisory    Committee's    Note    states: 

"The  policy  considerations  which  underlie  the 
rule  do  not  come  into  play  when  the  effort  is  to 
induce  a  creditor  to  settle  an  admittedly  due 
amount  for  a  lesser  sum.  McCormick  *  251,  p. 
5U0.  Hence  the  rule  requires  that  the  claim  be 
disputed    as   to   either    validity   or    amount." 

The  phrase  "which  was  disputed"  should  be  interpreted 
consistently  with  North  Carolina  decisional  law  concerning 
what  constitutes  a  dispute.  See  Wilson  County  Board  of 
Education    v.    Laia»     276    N.  C.    487    (1970). 

With  respect  to  the  second  sentence  of  the  rule,  the 
Advisory   Committee's    Note  states: 

"The  practical  value  of  the  common  law  rule  has 
been  greatly  diminished  by  its  inapplicability  to 
admissions  of  fact,  even  though  made  in  the 
course  of  compromise  negotiations,  unless 
hypothetical,  stated  to  be  'without  prejudice,' 
or  so  connected  with  the  offer  as  to  be 
inseparable  from  it.  McCormick  §  251,  pp.  540- 
541.  An  inevitable  effect  is  to  inhibit  freedom 
of  communication  with  respect  to  compromise,  even 
among  lawyers.  Another  effect  is  the  generation 
of  controversy  over  whether  a  given  statement 
falls  within  or  without  the  protected  area. 
These  considerations  account  for  the  expansion  of 
the  rule  herewith  to  include  evidence  of  conduct 
or  statements  made  in  compromise  negotiations,  as 
well  as  the  offer  or  completed  compromise 
itself." 

Thus  Rule  408  changes  the  current  North  Carolina 
practice  that  allows  a  "distinct  admission  of  an 
independent  fact"  made  during  compromise  negotiations  to 
be  received  in  evidence.  See  Brandis  on  North  Carolina 
Evidence    5    180,    at    56-57    (1982). 
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Policy  reasons  for  the  compromise  rule  do  not  apply  to 
evidence  discoverable  outside  of  settlement  negotiations. 
Thus  the  third  sentence  of  Rale  U08  states  that  evidence 
otherwise  discoverable  need  not  be  excluded  merely  because 
it  is  presented  in  compromise  discussions.  There  is  not 
any    North  Carolina    case    law    on    this   point. 


The    Advisory   Committee's    Note   states   that: 


"The  final  sentence  of  the  rule 
out  some  limitations  upon  its 
Since  the  rule  excludes  only  when 
proving  the  validity  or  invalidity 
or  its  amount,  an  offer  for  ano 
not  within  the  rule.  The  illustra 
mentioned  in  the  rule  are  sup 
authorities.  As  to  provinq  bias  o 
a  witness,  see  Annot.  ,  161  A.  L. 
Fenberq  v.  Rosenthal,  3  48  111. 
N.E.  2d  402  (1952).,  and  negativi 
of  lack  of  due  diligence  in  presen 
Higmore  §  1061.  An  effort  to 
prosecution  or  a  prosecuting  w 
criminal  case  is  not  within  th 
rule   of   exclusion.       McCormick,    §    2 
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The  final  sentence  of  the  rule  is  consistent  with  North 
Carolina  practice  in  that  an  offer  for  a  purpose  other 
than  to  prove  the  validity  or  invalidity  of  the  claim  or 
its  amount  is  not  within  the  rule.  See  Brandis  on  North 
Carolina   Evidence    ^   180,    at   55,    56    (1982). 

"Rule    4  09.      Payment   of    Medical   and   Other    Expenses. 

Evidence  of  furnishing  or  offering  or  promising  to  pay  medical, 
hospital,  or  other  expenses  occasioned  by  an  injury  is  not 
admissible   to   prove    liability    for   the   injury. 

COMMENTARY 

This  rule  is  identical  to  Fed.  E.  Evid.  409,  except  that  the 
phrase  "other  expenses"  has  been  substituted  for  the  phrase 
"similar   expenses." 

The    Advisory    Committee's    Note   states: 

"The  considerations  underlying  this  rule  parallel 
those  underlying  Rules  407  and  408,  which  deal 
respectively  with  subsequent  remedial  measures 
and  offers  of  compromise.  As  stated  in  Annot., 
20    A.L.R.2d    291,    2  93: 


39 


'C G]enerally ,  evidence  of  payment  of  medical, 
hospital,  or  similar  expenses  of  an  injured  party 
by  the  opposing  party,  is  not  admissible,  the 
reason  often  given  being  that  such  payment  or 
offer  is  usually  made  from  humane  impulses  and  not 
from  an  admission  of  liability,  and  that  to  hold 
otherwise  would  tend  to  discourage  assistance  to 
the   injured   person.'" 

Under  current  North  Carolina  law,  rendering  aid  to  an 
injured  person  or  promising  to  render  aid  is  not  an 
admission   of   fault. 

Rule  109  does  not  cover  rendering  aid  but  does  not  change 
existing  North  Carolina  law  that  rendering  aid  to  an 
injured  person  or  promising  to  render  aid  is  not  an 
admission  of  fault.  Brandis  on  North  Carolina  Evidence  § 
180,    at   5  8    (1982). 

Onlike  the  federal  rule,  which  applies  to  "medical, 
hospital,  or  similar  expenses,"  this  rule  applies  to 
"medical,  hospital,  or  other  expenses."  The  phrase  "other 
expenses"  is  intended  to  include,  but  is  not  limited  to, 
lost  wages  and  damage  to  property.  The  phrase  "occasioned 
by  an  injury"  is  intended  to  include  a  property  injury  as 
well  as  a  personal  injury.  The  rule's  coverage  of 
nonmedical  expenses  occasioned  by  either  a  personal  or 
property  injury  is  an  expansion  of  the  current  North 
Carolina  rule.  See  Id.  However,  this  rule  is  intended  to 
apply  only  to  tort  claims  and  not  to  claims  in  other 
actions   such    as   child   support. 

Rule  U09  is  consistent  with  North  Carolina  practice  in 
that  evidence  inadmissible  under  the  rule  to  prove 
liability  may  be  admissible  for  another  purpose.  See  Id. 
§  180,  at  58-59  (1982).  The  rule  is  also  consistent  with 
North  Carolina  practice  in  that  it  does  not  bar  evidence  of 
conduct  and  statements  outside  of  the  simple  act  of 
furnishing  or  offering  to  pay  medical  expenses.  As  the 
Advisory   Committee's    Note   states: 

"Contrary  to  Rule  U08,  dealing  with  offers  of 
compromise,  the  present  rule  does  not  extend  to 
conduct  or  statements  not  a  part  of  the  act  of 
furnishing  or  offering  or  promising  to  pay.  This 
difference  in  treatment  arises  from  fundamental 
differences        in        nature.  Communication        is 

essential  if  compromises  are  to  be  effected,  and 
consequently  broad  protection  of  statements  is 
needed.  This  is  not  so  in  cases  of  payments  or 
offers  or  promises  to  pay  medical  expenses,  where 
factual  statements  may  be  expected  to  be 
incidental    in   nature." 
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"Rule  U10.  iDadmissibility  of  Pleas,  Plea  Discussions, 
and  Related  Statements. 

Except  as  otherwise  provided  in  this  rule,  evidence  of 
the  following  is  not,  in  any  civil  or  criminal  proceeding, 
admissible  for  or  against  the  defendant  who  made  the  plea 
or  was  a  participant  in  the  plea  discussions: 

(1)  a  plea  of  guilty  which  was  later  withdrawn; 

(2)  a  plea  of  no  contest; 

(3)  any  statement  made  in  the  course  of  any  proceedings 
under  Article  58  of  General  Statutes  Chapter  15A  or 
comparable  procedure  in  district  court,  or 
proceedings  under  Rule  11  of  the  Federal  Rales  of 
Criminal  Procedure  or  comparable  procedure  in 
another  state,  regarding  a  plea  of  guilty  which  was 
later  withdrawn  or  a  plea  of  no  contest; 

{t\)  any   statement    made  in  the   course   of   plea 

discussions  with  an  attorney   for   the   prosecuting 

authority   which   do  not  result  in  a  plea  of  guilty 

or   which   result   in   a   plea   of    guilty    later 

withdrawn. 

However,   such   a   statement   is  admissible   in  any  proceeding 

wherein  another  statement  made  in  the  course  of  the  same  plea   or 

plea   discussions   has  been  introduced  and  the  statement  ought  in 

fairness   be   considered   contemporaneously   with   it. 

COMMENTARY 

This      rule      is      identical    to    Fed.    R.    Evid.    410,    except   as   noted 
below. 

The    Advisory   Committee's   Note   states: 


"Withdrawn  pleas  of  guilty  were  held  inadmissible 
in  federal  prosecutions  in  Kercheval  v.  nfliied 
States,  274  U.S.  220,  47  S.Ct.  582,  71  L.Ed.  1009 
(1927)  .  The  Court  pointed  out  that  to  admit  the 
withdrawn  plea  would  effectively  set  at  naught 
the  allowance  of  withdrawal  and  place  the  accused 
in  a  dilemma  utterly  inconsistent  with  the 
decision  to  award  him  a  trial.  The  New  York 
Court  of  Appeals,  in  People  v.  Spitaleri,  9 
N.Y.2d  168,  212  N.Y.S.2d  53,  173  N.E.2d  35 
(1961),  reexamined  and  overturned  its  earlier 
decisions      which      had      allowed        admission.  In 

addition  to  the  reasons  set  forth  in  Kercheval, 
which  was  guoted  at  length,  the  court  pointed  out 
that  the  effect  of  admitting  the  plea  was  to 
compel  defendant  to  take  the  stand  by  way  of 
explanation  and  to  open  the  way  for  the 
prosecution  to  call  the  lawyer  who  had 
represented  him  at  the  tine  of  entering  the  plea. 
State        court        decisions        for  and  against 

admissibility  are  collected  in  Annot. ,  86 
A.  L.  R.  2d    326." 

Subsection  (2) ,  regarding  pleas  of  no  contest  is  the 
same  as  the  federal  rule  and  is  consistent  with  North 
Carolina  law.  Brandis  on  North  Carolina  Evidence  §  177,  at 
41,    42    (1982). 

The  third  paragraph  differs  from  Fed.  E.  Evid.  410  by 
making  a  reference  to  Article  58  of  General  Statutes 
Chapter  ISA,  which  specifies  the  procedure  relating  to 
guilty  pleas  in  superior  court.  The  third  paragraph  also 
refers  to  comparable  procedures  in  district  court, 
although  no  statutory  scheme  regulates  plea  negotiations 
in  district  court.  See  Official  Commentary  to  G.S.  Ch. 
ISA,    Art.    58. 

Prior      to      the      1979    amendments   to   Fed.    E.    Evid.    410  and 

Fed.    H.    Crim.    P.    11(e)(6),    it   was   questionable   whether  an 
otherwise    voluntary   admission   to   law   enforcement    officials 

was   rendered    inadmissible   merely    because   it      was      made  in 

hope      of      obtaining      leniency    by    a   plea.      The   Notes   of  the 

Advisory   Committee    on   the   amendment    to   Fed.       B.       Crim.  P. 
11(e)  (6)    state   that   the   rule: 

"makes  inadmissible  statements  made  'in  the 
course  of  any  proceedings  under  this  rule 
regarding*  either  a  plea  of  guilty  later 
withdrawn  or  a  plea  of  no  contest  later  withdrawn 
and  also  statements  •made  in  the  course  of  plea 
discussions  with  an  attorney  for  the  government 
which  do  not  result  in  a  plea  of  guilty  or  which 
result  in  a  plea  of  guilty  later  withdrawn.'  It 
is      not      limited      to      statements   by    the    defendant 
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himself,  and  thus  would  cover  statements  by 
defense  counsel  regarding  defendant's 

incriminating  admissions  to  him.  It  thus  fully 
protects  the  plea  discussion  process 
without  attempting  to  deal  with  confrontations 
between  suspects  and  law  enforcements  agents, 
which  involve  problems  of  quite  different 
dimensions  .  .  ..  This  change,  it  must  be 
emphasized,  does  not  compel  the  conclusion  that 
statements  made  to  law  enforcement  agents, 
especially  when  the  agents  purport  to  have 
authority  to  bargain,  are  inevitably  admissible. 
Rather,  the  point  is  that  such  cases  .  -  .  must 
be  resolved  by  that  body  of  law  dealing  with 
police    interrogations." 

If  there  has  been  a  plea  of  guilty  later  withdrawn  or  a 
plea  of  no  contest,  the  third  paragraph  of  Rule  410  makes 
inadmissible  statements  made  in  the  course  of  any 
proceedings  relating  to  guilty  pleas  in  the  superior  or 
district  courts.  This  includes,  for  example,  admissions 
by  the  defendant  when  he  makes  his  plea  in  court  and  also 
admissions  made  to  provide  the  factual  basis  for  the  plea. 
However,  the  rule  is  not  limited  to  statements  made  in 
court.  If  the  court  were  to  defer  its  decision  on  a  plea 
agreement  pending  examination  of  the  presentence  report, 
statements  made  to  the  probation  officer  in  connection 
with  the  preparation  of  that  report  would  come  within  the 
third  paragraph-  See  Notes  of  Advisory  Committee  on  the 
Amendment    to   Fed.    R.    Crim-    P.       11(e)(6>. 

The  last  sentence  of  Rule  410  provides  an  exception  to 
the  general  rule  of  nonadmiss ibility  of  the  described 
statements.  Such  a  statement  is  admissible  "in  any 
proceedings  wherein  another  statement  made  in  the  course 
of  the  same  plea  or  plea  discussions  has  been  introduced 
and  the  statement  ought  in  fairness  be  considered 
contemporaneously   with   it." 

".  .  .  when  evidence  of  statements  made  in  the 
course  of  or  as  a  consequence  of  a  certain  plea 
or  plea  discussions  are  introduced  under 
circumstances  not  prohibited  by  this  rule  (e.g., 
not  » against'  the  person  who  made  the  plea), 
other  statements  relating  to  the  same  plea  or 
plea  discussions  may  also  be  admitted  when 
relevant  to  the  matter  at  issue.  For  example,  if 
a  defendant  upon  a  motion  to  dismiss  a 
prosecution  on  some  ground  were  able  to  admit 
certain  statements  made  in  aborted  plea 
discussions  in  his  favor,  then  other  relevant 
statements  made  in  the  same  plea  discussions 
should  be  admissible  against  the  defendant  in  the 
interest      of      determining    the   truth   of   the   matter 


at  issue.  The  language  .  -  -  follows  closely 
that  in  Fed.  R.  Evid.  106,  as  the  considerations 
involved   are   very   similar.  "      Id* 

Unlike  the  federal  rule.  Rule  U10  does  not  contain  an 
exception  permitting  a  statement  made  by  the  defendant 
under  oath,  on  the  record,  and  in  the  presence  of  counsel 
to  be  introduced  in  a  criminal  proceeding  for  perjury  or 
false   statement. 

Rule  UIO  differs  from  the  federal  rule  by  making  the 
described  evidence  inadmissible  in  favor  of  the  defendant 
as  well  as  against  him.  North  Carolina  practice  in  this 
area  is  governed  in  part  by  G. S.  15A-1025  which  is 
consistent  with  this  rule.  G.S.  15A-1025  should  be 
amended   after    Rule    410   is   adopted 

"Rule    ail.       Liability   Insurance. 

Evidence   that    a    person   was  or    was   not   insured    against    liability 

is   not   admissible    upon   the    issue   whether   he    acted   negligently      or 

otherwise      wrongfully.         This    rule   does   not   reguire   the   exclusion 

of   evidence   of      insurance      against      liability      when      offered      for 

another      purpose,    such    as   proof   of   agency,    ownership,    or   control, 

or    bias  or    prejudice    of   a   witness. 

COMMENTARY 

This      rule      is      identical      to      Fed.    R.    Evid.    U11.       The    Advisory 
Committee's   Note  states: 

"The  courts  have  with  substantial  unanimity 
rejected  evidence  of  liability  insurance  for  the 
purpose  of  proving  fault,  and  absence  of 
liability  insurance  as  proof  of  lack  of  fault. 
At  best  the  inference  of  fault  from  the  fact  of 
insurance  coverage  is  a  tenuous  one,  as  is  its 
converse.  More  important,  no  doubt,  has  been  the 
feeling  that  knowledge  of  the  presence  or  absence 
of  liability  insurance  would  induce  juries  to 
decide  cases  on  improper  grounds.  McCormick  § 
168;  Annot.,  U  A.L.R.2d  761.  The  rule  is  drafted 
in  broad  terms  so  as  to  include  contributory 
negligence  or  other  fault  of  a  plaintiff  as  well 
as   fault    of    a    defendant. 

The  second  sentence  points  out  the  limits  of  the 
rule,    using   well  established    illustrations.      Id." 
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Rule  '4  11  is  consistent  with  North  Carolina  practice  in 
barring  evidence  of  insurance  unless  offered  for  a  purpose 
other  than  to  prove  negligence.  See  Brandis  on  North 
Carolina   Evidence    §   88    (1982). 


"Rule  112.  Ra2e  or  Sex  Offense  Cases;  Relevance  of 
Victim's   Past   Behavior. 

(a)  As  used  in  this  rule,  the  term  'sexual  behavior* 
means  sexual  activity  of  the  complainant  other  than  the 
sexual   act   which  is   at   issue    in   the   indictment   on   trial. 

(b)  Notwithstanding  any  other  provision  of  law,  the 
sexual  behavior  of  the  complainant  is  irrelevant  to  any 
issue   in    the    prosecution    unless   such    behavior: 

(1)  was        between        the      complainant      and      the 
defendant;    or 

(2)  is  evidence  of  specific  instances  of  sexual 
behavior  offered  for  the  purpose  of  showing  that 
the  act  or  acts  charged  were  not  committed  by  the 
defendant;    or 

(3)  is  evidence  of  a  pattern  of  sexual  behavior  so 
distinctive  and  so  closely  resembling  the 
defendant's  version  of  the  alleged  encounter  with 
the  complainant  as  to  tena  to  prove  that  such 
complainant  consented  to  the  act  or  acts  charged  or 
behaved  in  such  a  manner  as  to  lead  the  defendant 
reasonably  to  believe  that  the  complainant 
consented;    or 

(U)  is  evidence  of  sexual  behavior  offered  as  the  basis 
of   expert    psychological   or    psychiatric   opinion   that 


the      complainant      fantasized   or   invented   the    act   or 
acts    charged. 

(c)  Sexual  behavior  otherwise  admissible  under  this  rule  may 
not   be   proved    by   reputation    or    opinion. 

(d)  Notwithstanding  any  other  provision  of  law,  no  evidence  of 
sexual  behavior  shall  be  introduced  at  any  time  during  the  trial 
of  a  charge  of  rape  or  any  lesser  included  offense  thereof  or  a 
sex  offense  or  any  lesser  included  offense  thereof,  nor  shall  any 
reference  to  any  such  behavior  be  made  in  the  presence  of  the 
jury,  unless  and  until  the  court  has  determined  that  such 
behavior  is  relevant  under  subsection  (b).  Before  any  questions 
pertaining  to  such  evidence  are  asked  of  any  witness,  the 
proponent  of  such  evidence  shall  first  apply  to  the  court  for  a 
determination  of  the  relevance  of  the  sexual  behavior  to  which  it 
relates.  The  proponent  of  such  evidence  may  make  application 
either  prior  to  trial  pursuant  to  G.S.  15A-952,  or  during  the 
trial  at  the  time  when  the  proponent  desires  to  introduce  such 
evidence.  When  application  is  made,  the  court  shall  conduct  an 
in-camera  hearing,  which  shall  be  transcribed,  to  consider  the 
proponent's  offer  of  proof  and  the  arguments  of  counsel, 
including  any  counsel  for  the  complainant,  to  determine  the 
extent  to  which  such  behavior  is  relevant.  In  the  hearing,  the 
proponent  of  the  evidence  shall  establish  the  basis  of 
admissibility  of  such  evidence.  Notwithstanding  subsection  (b) 
of  Rule  104,  if  the  relevancy  of  the  evidence  which  the  proponent 
seeks  to  offer  in  the  trial  depends  upon  the  fulfillment  of  a 
condition      of      fact,      the   court,    at   the    in   camera   hearing   or    at    a 
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subsequent  in  camera  hearing  schednled  for  that  purpose,  shall 
accept  evidence  on  the  issue  of  whether  that  condition  of  fact  is 
fulfilled  and  shall  determine  that  issue.  If  the  court  finds 
that  the  evidence  is  relevant,  it  shall  enter  an  order  stating 
that  the  evidence  may  be  admitted  and  the  nature  of  the  questions 
which   will    be    permitted. 

(e)  The  record  of  the  in  camera  hearing  and  all  evidence 
relating  thereto  shall  be  open  to  inspection  only  by  the  parties, 
the  complainant,  their  attorneys  and  the  court  and  its  agents, 
and  shall  be  used  only  as  necessary  for  appellate  review.  At  any 
probable  cause  hearing,  the  judge  shall  take  cognizance  of  the 
evidence,  if  admissible,  at  the  end  of  the  in  camera  hearing 
without  the  questions  being  repeated  or  the  evidence  being  re- 
submitted  in  open   court. 

COMMENTARY 

This  rule  differs  substantially  from  Fed.  P.  Kvid.  412.  Except 
as  noted  below,  the  rule  is  the  same  as  the  current  shield  law, 
G.S.    8-58.6. 

Subdivision  (c)  ,  which  is  derived  from  the  federal  rule,  was 
added  to  the  current  shield  law  to  make  it  clear  that  sexual 
behavior  otherwise  admissible  under  this  rule  may  not  be  proved 
by   reputation  or  opinion. 

The  next  to  the  last  sentence  of  subdivision  (d)  ,  which  is 
derived  from  the  federal  rule,  was  added  to  the  shield  law  to 
address  the  issue  of  conditional  relevancy.  The  sentence 
provides  that,  notwithstanding  Rule  1 0U  (b)  ,  if  the  relevancy  of 
the  evidence  depends  upon  the  fulfillment  of  a  condition  of  fact, 
the  court  will  hear  evidence  in  the  in  camera  proceeding  and 
decide  whether  the  condition  of  fact  is  fulfilled.  The  court 
should  decide  whether  the  defendant  has  presented  sufficient 
evidence  for  a  reasonable  jury  to  find  the  proposition  asserted 
to  be  true.  If  so,  the  defendant's  evidence  should  be  admitted. 
If  not,  the  evidence  should  be  excluded.  See  S.  Saltzburg  and 
K.  Redden,  Federal  Rules  of  Evidence  Manual>  at  221  -  27  (3d  ed. 
1982)  .  Evidence  should  not  be  admitted  on  behalf  of  the 
defendant  subject  to  connecting-up.  The  court  should  make  sure, 
before     any      evidence      of    prior   sexual   activity    is   admitted,    that 


the   conditional   relevance   analysis   has  been      satisfied.         Id*       at 
90. 

"ARTICLE    5, 

"Privileges. 

'•Rule    501.      General    Rule. 

Except      as   otherwise   required    by    the   Constitution    of   the   United 

States,    the    privileges   of   a    witness,    person,      government,      state, 

or         political        subdivision        thereof      shall      be      determined      in 

accordance   with   the   law    of   this   State. 

COMMENTARY 

This  rule  differs  from  Fed.  R.  Evid.  501.  After  reviewing  the 
rules  on  privilege  proposed  by  the  Supreme  Court,  Congress 
rejected  the  proposal  and  substituted  a  rule  that  applies  the 
conmon  law  of  privileges  in  federal  civil  and  criminal  cases.  In 
civil  actions  in  which  state  law  supplies  the  rule  of  decision, 
the    state    law    on    privileges    applies. 

The  rinitorm  Rules  of  Evidence  (1974)  adopted  the  federal  draft 
and  several  states  have  modeled  their  privilege  laws  on  the 
federal  draft.  However,  there  is  not  a  great  deal  of  uniformity 
among  the  federal  courts  and  various  states  with  respect  to 
privileges.  Adoption  of  the  federal  draft  would  modify  and 
delete  privileges  currently  recognized  in  North  Carolina  and  add 
other    privileges  currently   not   recognized    in   North   Carolina. 

Because  of  the  extensive  effort  needed  to  clarify  this  confused 
area,  the  Committee  decided  not  to  draft  new  rules  of  privilege 
at  this  time  but  to  continue  the  present  statutory  and  common  law 
system.  See  generally  Brandis  on  North  Carolina  Evidence  §  5U  et 
seq.     (1982). 

"ARTICLE  6- 

"Witnesses. 

"Rule      601.         General      Ralg      of   Competency;    Disqualification   of 

Witness. 

(a)  General  Rule.  Every  person  is  competent  to  be  a  witness 
except  as  otherwise  provided  in  these  rules. 

(b)  Disqualification  of   Witness   in   General.    A  person  is 
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disqualified  to  testify  as  a  witness  when  the  court  determines 
that  he  is  (1)  incapable  of  expressing  himself  concernitq  the 
matter  as  to  be  understood,  either  directly  or  through 
interpcetation  by  one  who  can  understand  him,  or  (2)  incapable  of 
understanding  the  duty  of  a  witness  to  tell  the  truth. 

(c)  Disqualification  of  Interested  Persons.  Upon  the  trial  of 
an  action,  or  the  hearing  upon  the  merits  of  a  special 
proceeding,  a  party  or  a  person  interested  in  the  event,  or  a 
person  from,  through  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title  by  assignment  or  otherwise, 
shall  not  be  examined  as  a  witness  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest, 
against  the  executor,  administrator  or  survivor  of  a  deceased 
person,  or  the  committee  of  a  lunatic,  or  a  person  deriving  his 
title  or  interest  from,  through  or  under  a  deceased  person  or 
lunatic,  by  assignment  or  otherwise,  concerning  any  oral 
communication  between  the  witness  and  the  deceased  person  or 
lunatic.   However,  this  subdivision  shall  not  apply  when: 

(1)  The  executor,  administrator,  survivor,  committee  or 
person  so  deriving  title  or  interest  is  examined  in 
his  own  behalf  regarding  the  subiect  matter  of  the 
oral  communication. 

(2)  The  testimony  of  the  lunatic  or  deceased  person  is 
given  in  evidence  concerning  the  same  transaction 
or  communication. 

(3)  Evidence  of  the  subject  matter  of  the  oral 
communication    is    offered    by    the   executor. 


administ.rator,   survivor,   committee  or   person  so 

deriving  title  or  interest. 

Nothing   in   this   subdivision  shall  preclude  testimony  as  to  the 

identity  of  the  operator  of  a  motor  vehicle  in  any  case. 

COMMENTARY 

Subdivision  (a)  is  identical  to  the  first  sentence  of  Fed.  V. 
Evid.  601.  The  second  sentence  of  Fed.  H.  Evid.  601  concerns  the 
application  of  state  law  in  diversity  cases  and  was  omitted. 
Fed.  S.  Evid.  601  does  not  contain  subdivision  (b)  on 
disqualification   of    a   witness. 

This  rule  eliminates  all  grounds  of  incompetency  not 
specifically  recognized  in  subdivision  (b)  or  (c)  or  the 
succeeding   rules    in    this    Article. 

At  common  law  husband  and  wife  were  incompetent  to  testify  in 
an  action  to  which  either  was  a  party.  However,  by  statute,  each 
spouse  has  been  competent  to  testify  for  or  against  the  other  in 
all  civil  actions  and  proceedings,  with  two  rigidly  defined 
exceptions.  One  exception  makes  one  spouse  incompetent  to 
testify  "for  or  against  the  other  ...  in  any  action  or 
proceeding  for  or  on  account  of  criminal  conversation  -  .  .." 
G.S.  8-56.  With  respect  to  this  exception  Professor  Brandis 
states: 

"It  is  hard  to  find  a  purpose  except  one  based  on 
notions  of  delicacy,  and  even  this  is  frustrated 
by  permitting  the  plaintiff  husband  to  testify  to 
his  wife's  improper  relations  with  the  defendant. 
Danger      of      collusion    would    seem    to    be   no   greater  ' 

than  in  any  other  case,  and  the  interest  of  the 
state  in  the  marriage  relation,  which  only 
doubtfully  justifies  extreme  measures  to  prevent 
collusion  in  divorce  litigation,  is  no  excuse  for 
a  rule  of  incompetency  in  criminal  conversation 
actions."  Brandis  on  North  Carolina  Evidence  § 
58,    at    232,    n.    28    (1982)  .  * 

The  other  exception  bars  a  spouse  from  testifying  "for 
or  against  the  other  in  any  action  or  proceeding  in 
consequence  of  adultery."  G.S.  8-56.  This  exception  is 
supplemented  by  G.S.  50-10  which  provides  that  in  divorce 
actions  "neither  the  husband  nor  the  wife  shall  be  a 
competent  witness  to  prove  the  adultery  of  the  other,  nor 
shall  the  admissions  of  either  party  be  received  as 
evidence  to  prove  such  fact."  With  respect  to  this 
exception.  Professor  Brandis  notes  that  if  the  original 
purpose  was  to  prevent  collusion  in  divorce  actions,  "[lit 
would      seem    that   the    prohibition   should    have    been    repealed 
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when  a  relatively  short  period  of  separation  was  made  a 
ground  for  divorce."  Brand  is  on  North  Carolina  Evidence  <> 
58,    at    230,    n.     20    (1932)  . 

At  common  law  the  spouse  of  a  criminal  defendant  was 
incompetent  to  testify.  This  incompetence  was  removed  by 
G.S.  8-57  so  far  as  testifying  for  the  defendant  was 
concerned.  With  respect  to  testimony  against  the  other 
spouse,  G.S.  8-57  left  in  force  the  common  law  rule  of 
incompetence.  In  State  v.  Freeman,  302  N.  C.  591  (198  1), 
the  court  removed  the  incompetence  to  testify  against  the 
other  spouse  (except  to  the  extent  that  it  preserved  the 
privilege  against  disclosure  of  confidential 

communications).  During  the  1983  Legislative  Session  G.S. 
8-57  was  rewritten  and  now  provides  that  the  spouse  of  the 
defendant  is  competent  but  not  compellable  to  testify  for 
the  State  against  the  defendant  except  that  the  spouse  is 
both  competent  and  compellable  to  testify  in  the  following 
cases : 

(1)  In  a  prosecution  for  bigamy  or  criminal 
cohabitation,  to  prove  the  fact  of  marriage 
and  facts  tending  to  show  the  absence  of 
divorce   or   annulment; 

(2)  In  a  prosecution  for  assaulting  or 
coBimunicating   a    threat    to   the    other   spouse; 

(3)  In  a  prosecution  for  trespass  in  or  upon  the 
separate  lands  or  residence  of  the  other 
spouse  when  living  separate  and  apart  from 
each    other   by    mutual   consent   or   court   order; 

(4)  In  a  prosecution  for  abandonment  of  or 
failure  to  provide  support  for  the  other 
spouse   or    their    child; 

(5)  In  a  prosecution  of  one  spouse  for  any  other 
criminal  offense  against  the  minor  child  of 
either  spouse,  including  anv  illegitimate  or 
adopted   or   foster   child    of   either    spouse. 

The  provisions  of  the  previous  G.S.  8-57  which  provided  that  the 
spouse  is  a  competent  witness  for  the  defendant  in  a  criminal 
action  and  which  also  provided  that  a  spouse  was  not  compellable 
to  disclose  any  confidential  communication  made  by  one  to  the 
other  during  their  marriage  are  retained  in  the  rewrite  of  the 
statute. 

Upon  adoption  of  Rule  601,  G.S.  8-56  and  50-10  should  be 
rewritten  to  make  it  clear  that  a  husband  or  wife  are  competent 
to  testify.  The  privilege  against  disclosure  of  confidential 
communications    should    be    retained. 

Subdivision  (b)  establishes  a  minimum  standard  for  competency 
of  a  witness  and  is  consistent  with  North  Carolina  practice.  See 
Brandis   oii   North  Carolina    Evidence    *   55    (1982). 

Subdivision  (c)  represents  a  narrowing  of  the  scope  of  G.S.  8- 
51,    the    Dead    Man's    Statute.       The    Dead    Man*s    Statute    will      now      be 
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applicable  only  to  oral  communications  between  the  party 
interested  in  the  event  and  the  deceased  person  or  lunatic, 
rather  than  to  "a  personal  transaction  or  communication  between 
the  witness  and  the  deceased  person  or  lunatic."  Subdivision  (c) 
preserves  the  exceptions  already  existing  in  G. S.  8-51  and  adds 
subsection  (3)  which  is  a  statement  of  the  North  Carolina  case 
law  having  to  do  with  one  way  in  which  "the  door  can  be  opened." 
See  Carswell  v.  Greene,  253  N.C.  266,  270  (1960);  Brandis  on 
North   Carolina    Evidence    §    75,    at    282,    283    (1982). 

It  was  not  the  intent  of  the  drafters  of  subdivision  (c)  to 
change  any  existing  c^ses  where  the  Dead  Han's  Statute  has  been 
held  to  be  inapplicable,  or  where,  because  of  the  actions  of  one 
party  or  the  other  the  protection  of  the  rule  has  been  held  to  be 
waived.  For  example,  subdivision  (c)  would  not  change  the 
results  in  Snjith  v.  Perdue,  258  N.C.  686  (1963)  or  In  re  Chisman, 
175  N.C.  420  (1918).  The  report  of  the  Legislative  Besearch 
Commission's  Study  Committee  on  the  Laws  of  Evidence  to  the  1983 
General  Assembly  did  not  contain  subdivision  (c)  ,  nor  did  the 
original  versions  of  House  Bill  96  and  Senate  Bill  't3.  This 
would  have  completely  eliminated  the  Dead  Man's  Statute,  which 
has  been  much  criticized.  In  Professor  Brandis*  view,  for 
example: 

"[T]he  statute  has  fostered  more  iniustice  than 
it  has  prevented  and  has  led  to  an  unholy  waste 
of  the  time  and  ingenuity  of  judges  and  counsel. 
The  situation  calls  for  more  than  legislative 
tinkering.  What  is  needed  is  repeal  of  the 
statute."  Brandis  on  North  Carolinji  Evidence  § 
66    at    258,    n.    62    (1982) . 

However,  subdivision  (c)  was  added  to  Pule  601  because 
of  a  concern  that  fraud  and  hardship  could  result  if  an 
interested  party  could  testify  concerning  an  oral 
communication   with    the    deceased   or    lunatic. 

G.S.    8-51    should    be   repealed    after   this    rule   is   adopted- 

"Rule   6  02.      Lack    of    Personal   Knowledge. 

A  witness  may  not  testify  to  a  matter  unless  evidence  is 
introduced  sufficient  to  support  a  finding  that  he  has  personal 
knowledge  of  the  matter.  Evidence  to  prove  personal  knowledge 
may,  but  need  not,  consist  of  the  testimony  of  the  witness 
himself.  This  rule  is  subject  to  the  provisions  of  Pule  703, 
relating   to   opinion   testimony   by   expert    witnesses. 

COMMENTARY 


52 


This  rule,  which  is  identical  to  Fed.  R.  Evid.  602,  restates 
the  traditional  common-law  rule  in  North  Carolina  barring  a 
witness  from  testifying  to  a  fact  of  which  he  has  no  direct 
personal  knowledge-  Soo  Robbins  v.  C^  W^  Hl^Ln  Trading  Post^ 
Inc^,  251  N.C.  663  (1960).  A  witness  who  testifies  to  a  fact 
which  can  be  perceived  by  the  senses  must  have  had  an  opportunity 
to  observe  and  must  have  actually  observed  the  facts.  The 
Advisory   Committee's   Note  states   that: 

••These  foundation  requirements  may,  of  course,  be 
furnished  by  the  testimony  of  the  witness 
himself;  hence  personal  knowledge  is  not  an 
absolute  but  may  consist  of  what  the  witness 
thinks  he  knows  from  personal  perception.  ***  It 
will  be  observed  that  the  rule  is  in  fact  a 
specialized  application  of  the  provisions  of  Rule 
10U(b)     on    conditional   relevancy." 

Preliminary  determination  of  personal  knowledge  need  not 
be  explicit  but  may  be  implied  from  the  witness' 
testimony. 

Rule  602  applies  to  hearsay  statements  admitted  under 
the  hearsay  exception  rules  in  that  admissibility  of  a 
hearsay  statement  is  predicated  on  the  foundation 
requirement  of  the  witness  •  personal  knowledge  of  the 
making  of  the  statement  itself.  However,  it  is  not 
intended  that  firsthand  knowledge  be  required  where  a 
hearsay  exception        necessarily        embraces        secondhand 

knowledge    (e.g.    Rules   803  (8)  (C)     and   803(23)). 

Rule  602  is  subject  to  Rule  703  relating  to  expert 
witnesses. 

••Rule   6  03.      Oath    or    Affirmation. 

Before  testifying,  every  witness  shall  be  required  to  declare 
that  he  will  testify  truthfully,  by  oath  or  affirmation 
administered  in  a  form  calculated  to  awaken  his  conscience  and 
impress   his    mind    with    his   duty    to    do    so. 

cohhentrpy 

This  rule  is  identical  to  Fed.  R.  Evid.  603  and  is  in  accord 
with  North  Carolina  practice.  The  Advisory  Committee's  Note 
states    that: 

••The  rule  is  designed  to  afford  the  flexibility 
reguired  in  dealing  with  religious  adults, 
atheists,  conscientious  objectors,         mental 

defectives,    and    children.      Affirmation    is      simplv 
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a  solemn  undertaking  to  tell  the  truth;  no 
special   verbal    formula    is    required." 

"Rule   6  0U.      Interpreters. 

An      interpreter      is      sub-ject      to      the    provisions   of   these    roles 

relating   to   qualification   as   an    expert   and    the   administration      of 

an   oath   or    affirmation   that   he    will   make   a    true    translation. 

COMHENTftRY 

This  rule  is  identical  to  Fed.  R.  Evid.  60U.  There  are  no 
North    Carolina   cases   on   this   point. 

"Rule   6  05.      Competency   of   Jud^e    as   Witness. 

The  judge  presiding  at  the  trial  may  not  testify  in  that  trial 
as  a  witness.  No  objection  need  be  made  in  order  to  preserve  the 
point. 

COMMENTARY 

This  rule,  which  is  identical  to  Fed.  R.  Evid.  605,  prevents  a 
judge  from  testifying  in  a  trial  over  which  he  is  presiding.  The 
Advisory   Committee's   Note  states   that: 

"The  rule  provides  for  an  *  automatic  objection'. 
To  require  an  actual  objection  would  confront  the 
opponent  with  a  choice  between  not  objecting, 
with  the  result  of  allowing  the  testimony,  and 
objecting,  with  the  probable  result  of  excluding 
the  testimony  but  at  the  price  of  continuing  the 
trial  before  a  judge  likely  to  feel  that  his 
integrity    had   been    attacked    by    the   objector." 

G.S.  15A-1223  requires  a  judge  in  a  criminal  case  to 
disqualify  himself  if  he  is  a  witness  in  the  case  upon 
motion  of  the  State  or  the  defendant.  Opon  adoption  of 
Rule  605,  a  conforming  amendment  should  be  made  to  G.S. 
15A-1223  to  remove  the  requirement  for  a  motion  to 
disqualify. 

The  question  of  whether  a  judge  may  testify  in  civil 
proceedings  over  which  he  is  presiding  does  not  appear  to 
have  arisen  in  North  Carolina.  See  Brandis  on  North 
Carolina    Evidence    §53,    at    198    (1982). 

"Rule    6  06.      Competency   of    Juror    as    Witness. 
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(a)  At  the  Trial.  A  member  of  the  jary  may  not  testify  as  a 
witness  before  that  jury  in  the  trial  of  the  case  in  which  he  is 
sitting  as  a  juror-  If  he  is  called  so  to  testify,  the  opposing 
party  shall  be  afforded  an  opportunity  to  object  out  of  the 
presence  of   the    jury. 

(b)  Inquiry  Into  Validity  of  Verdict  or  Indictment.  Upon  an 
inquiry  into  the  validity  of  a  verdict  or  indictment,  a  juror  may 
not  testify  as  to  any  matter  or  statement  occurring  durinq  the 
course  of  the  jury's  deliberations  or  to  the  effect  of  anything 
upon  his  or  any  other  juror's  mind  or  emotions  as  influencing  him 
to  assent  to  or  dissent  from  the  verdict  or  indictment  or 
concerning  his  mental  processes  in  connection  therewith,  except 
that  a  juror  may  testify  on  the  question  whether  extraneous 
prejudicial  information  was  improperly  brought  to  the  jury's 
attention  or  whether  any  outside  influence  was  improperly  brought 
to  bear  upon  any  juror.  Nor  may  his  affidavit  or  evidence  of  any 
statement  by  him  concerning  a  matter  about  which  he  would  be 
precluded    from    testifying    be   received    for   these   purposes. 

COMHEN'^ARY 

This   rule    is    identical    to    Fed.    R.    Evid.    606. 

Subdivision  (a)  provides  that  a  juror  may  not  testify  as  a 
witness  in  the  trial  in  which  he  is  sitting  as  a  juror.  There 
are  no   North   Carolina   cases   on    this   point. 

The    advisory   Committee's   Note   to   subdivision    (a)    states: 

"The  considerations  which  bear  upon  the 
permissibility  of  testimony  by  a  juror  in  the 
trial  in  which  he  is  sitting  as  juror  bear  an 
obvious  similarity  to  those  evoked  when  the  judge 
is  called  as  a  witness.  See  Advisory  Committee's 
Note  to  Rule  605.  The  judge  is  not,  however,  in 
this  instance  so  involved  as  to  call  for 
departure         from        usual        principles        requiring 


objection  to  be  made;  hence  the  only  provision  on 
objection  is  that  opportunity  be  afforded  for  its 
making  out  of  the  presence  of  the  jury.  Compare 
Rule   6  05." 

Subdivision  (b)  concerns  an  inquiry  into  the  validity  of 
a  verdict  or  indictment.  The  Advisory  Committee's  Note 
states: 

"Whether  testimony,  affidavits,  or  statements  of 
jurors  should  be  received  for  the  purpose  of 
invalidating  or  supporting  a  verdict  or 
indictment,  and  if  so,  under  what  circumstances, 
has  given  rise  to  substantial  differences  of 
opinion.  The  familiar  rubric  that  a  juror  may 
not  impeach  his  own  verdict,  dating  from  Lord 
Mansfield's  time,  is  a  gross  oversimplification. 
The  values  sought  to  be  promoted  by  excluding  the 
evidence  include  freedom  of  deliberation, 
stability  and  finality  of  verdicts,  and 
protection  of  jurors  against  annoyance  and 
embarrassment,  McDonald  v.  Pless.  238  U.S.  264 
(1915).  On  the  other  hand,  simply  putting 
verdicts  beyond  effective  reach  can  only  promote 
irregularity  and  injustice.  The  rule  offers  an 
accommodation  between  these  competing 

considerations. 

The  mental  operations  and  eiRotional  reactions  of 
jurors  in  arriving  at  a  given  result  would,  if 
allowed  as  a  subject  of  inguiry,  place  every 
verdict  at  the  mercy  of  jurors  and  invite 
tamoering  and  harassment.  ***  The  authorities  are 
in  virtually  complete  accord  in  excluding  the 
evidence.  ♦*♦  As  to  matters  other  than  mental 
operations  and  emotional  reactions  of  jurors, 
substantial  authority  refuses  to  allow  a  juror  to 
disclose  irregularities  which  occur  in  the  jury 
room,  but        allows        his        testimony        as        to 

irregularities  occurring  outside  and  allows 
outsiders  to  testify  as  to  occurrences  both 
inside  and  out.  ♦**  However,  the  door  of  the  jury 
room  is  not  necessarily  a  satisfactory  dividing 
point,  and  the  Supreme  Court  has  refused  to 
accept  it  for  every  situation.  Hattox  v.  Onited 
States,  146  0.  S.  140,  .  .  .  (1892).  Onder  the 
federal  decisions  the  central  focus  has  been  upon 
insulation  in  the  manner  in  which  the  jury 
reached  its  verdict,  and  this  protection  extends 
to  each  of  the  components  of  deliberation, 
including  arguments,  statements,  discussions, 
mental  and  emotional  reactions,  votes,  and  any 
other  feature  of  the  process.  Thus  testimony  or 
affidavits   of    jurors   have   been      held      incompetent 
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to  show  a  COB  promise  verdict,  Hyde  v.  Dnited 
States.  225  U.S.  3U7,  382  (1912);  a  quotient 
verdict,  McDonald  v.  Pless,  238  n.S.  2614, 
(1915)  ;  speculation  as  to  insurance  coverage, 
Holden  V.  Porter,  405  F.2d  878  (10th  Cir.  1969), 
Farmers  Coop.  Elev.  Ass^n  v.  Strand,  382  F.2d 
224,  230  (8th  Cir.  1967),  cert-  denied,  389  U.S. 
1014;  misinterpretation  of  instructions.  Farmers 
Coop.  Elev.  Ass'n  v.  Strand,  supra;  mistake  in 
returning  verdict,  United  States  v.  Chereton,  309 
r.  2d  197  (6th  Cir.  1962);  interpretation  of 
guilty  plea  by  one  defendant  as  implicating 
others.  United  States  v.  Crosby,  294  F. 2d  928, 
949  (2d  Cir.  1961).  The  policy  does  not, 
however,  foreclose  testimony  by  jurors  as  to 
prejudicial  extraneous  information  or  influences 
injected  into  or  brought  to  bear  upon  the 
deliberative  process.  Thus  a  juror  is  recognized 
as  competent  to  testify  to  statements  by  the 
bailiff  or  the  introduction  of  a  prejudicial 
newspaper  account  into  the  jury  room,  Mallox  v. 
Onited  States,  146  U.S.  140  (1892).  See  also 
Parker    v.       Gladden,    385    U.S.    363    (1966)." 

The  exclusion  is  intended  to  encompass  testimony  about 
mental  processes  and  testimony  about  any  matter  or 
statement  occurring  during  the  deliberations,  except  that 
testimony  of  either  of  these  two  types  can  be  admitted  if 
it  relates  to  extraneous  prejudicial  information  or 
improper   outside   influence. 

The  general  rule  in  North  Carolina  has  been  that  a 
juror's  testimony  or  affidavit  will  not  be  received  to 
impeach  the  verdict  of  the  jury.  Brandis  on  North 
Carolina  Evidence  §65  (1982).  The  North  Carolina  rule, 
unlike  Rule  606,  does  not  apply  to  attempts  to  support  a 
verdict.  Id.  An  express,  though  limited  exception  to  the 
anti- impeachment  rule  is  provided  in  G.S.  15A-1240,  which 
should    be    amended    to   conform    to    Rule   606. 

Also,    the   Advisory   Committee's    Note   states: 

"This  rule  does  not  purport  to  specify  the 
substantive  grounds  for  setting  aside  verdicts 
for  irregularity;  it  deals  only  with  the 
competency  of  jurors  to  testify  concerning  those 
grounds.  Allowing  them  to  testify  as  to  matters 
other  than  their  own  inner  reactions  involves  no 
particular  hazard  to  the  values  sought  to  be 
protected.  The  rule  is  based  upon  this 
conclusion.  It  makes  no  attempt  to  specify  the 
substantive  grounds  for  settinq  aside  verdicts 
for  irregularity." 


"Rule   6  07.      Who   naj  Impeach. 

The   credibility   of  a   witness   may  be  attacked  by  any  party, 

including    the    party   calling    him. 

COMMENTARY 

This  rale  is  identical  to  Fed.  R.  Evid.  607.  The  rule  abandons 
the  traditional  common  law  rule  that  a  party  "vouches"  for  a 
witness  by  calling  him  and,  therefore,  may  not  impeach  his  own 
witness.  The  traditional  rule  has  been  the  subject  of  numerous 
exceptions.  See  N.C.  Civ.  Pro.  Rule  43(b);  Brandis  on  North 
Carolina  Evidence  §40  (1982).  The  substantial  inroads  into  the 
old  rule  made  by  statutes  and  decisions  are  evidence  of  doubts  as 
to  its  basic  soundness  and  workability.  As  the  Advisory 
Committee's    Note   states: 

"The  traditional  rule  against  impeaching  one*s 
own  witness  is  abandoned  as  based  on  false 
premises.  A        party      does      not      hold      out      his 

witnesses  as  worthy  of  belief,  since  he  rarely 
has  a  free  choice  in  selecting  them.  IH;nial  of 
the  right  leaves  the  party  at  the  mercy  of  the 
witness   and   the   adversary." 

The  impeaching  proof  must  be  relevant  within  the  meaning 
of  Rule  aoi  and  Rule  403  and  must  in  fact  be  impeaching. 
See  Ordover,  Surprise!  That  Damaging  Turncoat  Witness  Is 
Still   With    Us,    5    Hofstra    L.  Rev.    65,    70    (1976). 

"Rule        6  08.         Evidence      of      Character      and      Conduct      of 

Witness. 

(a)  Opinion  and  Reputation  Evidence  of  Character.  The 
credibility  of  a  witness  may  be  attacked  or  supported  by  evidence 
in  the  form  of  reputation  or  opinion  as  provided  in  Rule  405(a), 
but  subject  to  these  limitations:  (1)  the  evidence  may  refer 
only  to  character  for  truthfulness  or  untruthfulness,  and  (2) 
evidence  of  truthful  character  is  admissible  only  after  the 
character  of  the  witness  for  truthfulness  has  been  attacked  by 
opinion  or  reputation  evidence  or  otherwise. 

(b)  Specific  Instances  of  Conduct.  Specific  instances  of  the 
conduct  of  a  witness,  for  the  purpose  of  attacking  or   supporting 
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his  credibility,  other  than  conviction  of  crime  as  provided  in 
Rule  609,  may  not  be  proved  by  extrinsic  evidence.  They  may, 
however,  in  the  discretion  of  the  court,  if  probative  of 
truthfulness  or  untruthfulness,  be  inquired  into  on  cross- 
examination  of  the  witness  (1)  concerning  his  character  for 
truthfulness  or  untruthfulness,  or  (2)  concerning  the  character 
for  truthfulness  or  untruthfulness  of  another  witness  as  to  which 
character    the    witness   being   cross-examined    has   testified. 

The  giving  of  testimony,  whether  by  an  accused  or  by  any  other 
witness,  does  not  operate  as  a  waiver  of  his  privilege  against 
self-incrimination  when  examined  with  respect  to  matters  which 
relate   only    to   credibility, 

COMMENTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  608,  except  for  the 
addition  of  the  phrase  "as  provided  in  Rule  t05(a)"  to 
subdivision    (a)  . 

Subdivision  (a)  allows  the  credibility  of  a  witness  to  be 
attacked  or  supported  by  evidence  in  the  form  of  reputation  or 
opinion.  Admitting  opinion  evidence  to  prove  character  is  a 
change  in  North  Carolina  practice.  See  Commentary  to  Rule  405. 
The  reference  to  Rule  405(a)  is  to  make  it  clear  that  expert 
testimony    on    the  credibility   of    a   witness   is   not    admissible. 
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The  first  limitation  of  subdivision  (a)  changes  this  result  by 
confining  evidence  of  specific  traits  of  a  witness  to  character 
for  truthfulness  or  untruthfulness  and  permitting  counsel  to  ask 
questions  regarding  these  traits  on  direct  examination  or  cross- 
examination.  However,  evidence  of  truthfulness  is  permitted  only 
after    the   character   of    the      witness      for      truthfulness      has      been 
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attacked. 

In  North  Carolina  the  necessity  for  impeachment  as  a 
prerequisite  to  corroboration  has  been  more  theoretical  than 
real.  Id        §      50.         Adoption      of      this      rule      strengthens      the 

limitation.       The   Advisory   Committee's   Note   states  that: 

"Opinion  or  reputation  that  the  witness  is  untruthful 
specifically  qualifies  as  an  attack  under  the  rule,  and 
evidence  of  misconduct,  including  conviction  of  crime, 
and  of  corrpution  also  fall  within  this  category. 
Evidence  of  bias  or  interest  does  not.  McCormick  §  49; 
H  Wigmore  §§  1106,  1107.  Whether  evidence  in  the  form 
of  contradiction  is  an  attack  upon  the  character  of  the 
witness  must  depend  upon  the  circumstances.  McCormick 
^H9.        (Cf.    I*    Wigmore    «§1108,    1109)." 

As  to  the  use  of  specific  instances  on  direct  by  an  opinion 
witness,    see   the   Commentary    to    Rule    U05,    supra. 

Subdivision  (b)  generally  bars  evidence  of  specific  instances 
of  conduct  of  a  witness  for  the  purpose  of  attacking  or 
supporting  his  credibility.  Evidence  of  wrongful  acts  admissible 
under  Rule  404(b)  is  not  within  this  rule  and  is  admissible  by 
extrinsic   evidence    or    by   cross-examination   of    any   witness. 

There  are  two  exceptions  under  subdivision  (b) .  Conviction  of 
a  crime  as  a  technique  of  impeachment  is  treated  in  detail  in 
Rule  609  and  is  merely  recognized  in  this  rule  as  an  exception  to 
the  general  rule  excluding  evidence  of  specific  incidents  for 
impeachment    purposes. 

The  second  exception  allows  particular  instances  of  conduct, 
though  not  the  subject  of  criminal  conviction,  to  be  inquired 
into  on  cross-examination  of  the  principal  witness  himself  or  of 
a  witness  who  testifies  concerning  his  character  for 
truthfulness.  Current      North      Carolina      practice      allows      only 

inquiry  concerning  the  specific  acts  of  the  principal  witness 
himself.  Brandis  on  North  Carolina  Evidence  §§  111,  115  (1982). 
The    Advisory   Committee's    Note   states   that: 

"Effective  cross-examination  demands  that  some 
allowance  be  made  for  going  into  matters  of  this 
kind,  but  the  possibilities  of  abuse  are 
substantial.  Consequently  safequards  are  erected 
in  the  form  of  specific  requirements  that  the 
instances  inquired  into  be  probative  of 
truthfulness  or  its  opposite  and  not  remote  in 
time.  Also,  the  overriding  protection  of  Rule 
403  requires  that  the  probative  value  not  be 
outweighed  by  danger  of  unfair  prejudice, 
confusion  of  issues,  or  misleading  the  jury,  and 
that  of  Rule  611  bars  harassment  and  undue 
embarrassment. " 
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The  last  sentence  of  Rule  608  constitutes  a  reiection  of 
the  doctrine  of  such  cases  as  State  v-  Foster,  284  N.C. 
259  (1973)  ,  that  any  past  criminal  act  relevant  to 
credibility  nay  be  inquired  into  on  cross-examination,  in 
apparent  disregard  of  the  privilege  against  self- 
incrimination.       As    the   Advisory   Committee's   Note   states: 

"While  it  is  clear  that  an  ordinary  witness 
cannot  make  a  partial  disclosure  of  incriminating 
matter  and  then  invoke  the  privilege  on  cross- 
examination,  no  tenable  contention  can  be  made 
that  merely  by  testifying  he  waives  his  right  to 
foreclose  inquiry  on  cross-examination  into 
criminal  activities  for  the  purpose  of  attacking 
his  credibility.  So  to  hold  would  reduce  the 
privilege  to  a  nullity.  While  it  is  true  that  an 
accused,  unlike  an  ordinary  witness,  has  an 
option  whether  to  testify,  if  the  option  can  be 
exercised  only  at  the  price  of  opening  up  inguiry 
as  to  any  and  all  criminal  acts  committed  during 
his  lifetime,  the  right  to  testify  could  scarcely 
be  said  to  possess  much  vitality.  In  Griffin  v. 
California,  380  C.S.  609,  85  S.Ct-  1229,  14 
L.Ed.  2d  106  (1965),  the  Court  held  that  allowing 
comment  on  the  election  of  an  accused  not  to 
testify  exacted  a  constitutionally  impermissible 
price,  and  so  here.  While  no  specific  provision 
in  terms  confers  constitutional  status  on  the 
right  of  an  accused  to  take  the  stand  in  his  own 
defense,  the  existence  of  the  right  is  so 
completely  recognized  that  a  denial  of  it  or 
substantial  infringement  upon  it  would  surely  be 
of  due  process  dimensions.  See  Ferguson  v. 
Georiiia,  365  U.S.  570,  81  S.Ct.  756,  5  L.Fd.2d 
783  (1961);  McCormick  §  131;  8  Wigmore  %  2276 
(!!cNaughton  Rev.  1961).  In  any  event,  wholly 
aside  from  constitutional  considerations,  the 
provision    represents   a    sound   policy.  " 

See   Brandis   on    North   Carolina    Evidence    §111,    at    409,    n.    28 
(1982) . 


"Rule      60  9-         Impeachment      b^      Evidence    of   Conviction   of 
Crime. 

(a)  General        Rule.  For      the      purpose      of      attacking      the 

credibility    of    a   witness,    evidence    that    he   has    been    convicted      of 
a      crime      punishable      by      more      than    60    days   confinement    shall   be 
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admitted    if   elicited    from   him    or      established      by      public      record 
daring   cross-examination    or    thereafter. 

(b)  Time  Limit.  Evidence  of  a  conviction  under  this  rule  is 
liot  admissible  if  a  period  of  more  than  10  years  has  elapsed 
since  the  date  of  the  conviction  or  of  the  release  of  the  witness 
from  the  confinement  imposed  for  that  conviction,  whichever  is 
the  later  date,  unless  the  court  determines,  in  the  interests  of 
justice,  that  the  probative  value  of  the  conviction  supported  by 
specific  facts  and  circumstances  substantially  outweiqhs  its 
prejudicial  effect.  However,  evidence  of  a  conviction  more  than 
10  years  old  as  calculated  herein  is  not  admissible  unless  the 
proponent  gives  to  the  adverse  party  sufficient  advance  written 
notice  of  intent  to  use  such  evidence  to  provide  the  adverse 
party  with  a  fair  opportunity  to  contest  the  use  of  such 
evidence. 

(c)  Effect  of  Pardon.  Evidence  of  a  conviction  is  not 
admissible   under  this    rule    if    the   conviction   has   been    pardoned. 

(d)  Juvenile  Adjudications.  Evidence  of  juvenile 
adjudications  is  generally  not  admissible  under  this  rule.  The 
court  may,  however,  in  a  criminal  case  allow  evidence  of  a 
juvenile  adjudication  of  a  witness  other  than  the  accused  if 
conviction  of  the  offense  would  be  admissible  to  attack  the 
credibility  of  an  adult  and  the  court  is  satisfied  that  admission 
in  evidence  is  necessary  for  a  fair  determination  of  the  issue  of 
guilt    or    innocence. 

(e)  Pendency  of  Appeal.  The  pendency  of  an  appeal  therefrom 
does   not    render    evidence    of    a    conviction    inadmissible.  Evidence 
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of    the    pendency    of    an    appeal    is    admissible. 

COMMENTARY 

Subdivision  (a)  differs  from  Fed.  E.  Evid.  609(a),  which 
permits,  for  purposes  of  attacking  the  credibility  of  a  witness, 
evidence  of  conviction  of  a  felony  or  a  crime  that  involves 
dishonesty  or  false  statement.  The  current  practice  in  North 
Carolina  is  that  any  sort  of  criminal  offense  aay  be  the  subject 
of    inquiry   for   the    purpose   of    attacking   credibility. 

Subdivision  {a)  provides  that  evidence  of  a  crime  punishable  by 
more  than  60  days  confinement  shall  be  admissible.  This  is  the 
standard  used  in  the  Fair  Sentencing  Act  in  defining  an 
aggravating  factor.  See  G.  S.  1  5A-13I40.  U  (a)  (1)(o).  This  includes 
convictions  occurring  in  other  states,  the  District  of  Columbia, 
and  the  United  States  even  though  the  crime  for  which  the 
defendant  was  convicted  would  not  have  been  a  crime  if  committed 
in    this    state. 

Onder  current  North  Carolina  practice  a  witness"  denial  of  a 
prior  conviction  "may  not  be  contradicted  by  introducing  the 
record  of  his  conviction  or  otherwise  proving  by  other  witnesses 
that  he  was,  in  fact,  convicted."  However,  this  prohibition  has 
often  been  circumvented.  Brandis  on  North  Carolina  Evidence 
§112,  at  414  (1982).  Subdivision  (a)  allows  the  record  of  the 
conviction   to    be   introduced. 

Subdivision  (a)  also  deletes  the  requirement  in  Fed.  F.  Evid. 
609  (a)  that  the  court  determine  that  the  probative  value  of 
admitting  evidence  of  the  prior  conviction  outweighs  its 
prejudicial   effect    to   the   defendant. 

Subdivision  (b)  is  identical  to  Fed.  R.  Evid.  609  (b)  and 
departs  from  the  common  law  in  North  Carolina  in  providing  a  time 
limit  on  the  use  of  prior  convictions.  Generally,  evidence  of  a 
prior  conviction  is  not  admissible  under  subdivision  (b)  if  more 
than  10  years  has  elapsed  since  the  date  of  the  conviction  or  of 
the  release  of  the  witness  front  confinement  imposed  for  that 
conviction,  whichever  is  the  later  date.  Evidence  of  such  a 
conviction  i.s  admissible,  however,  if  the  court  determines,  in 
the  interests  of  justice,  that  the  probative  value  of  the 
conviction  supported  by  specific  facts  and  circumstances 
substantially  outweighs  its  prejudicial  effect.  A  party  must 
give  written  notice  if  he  intends  to  use  a  conviction  falling 
outside   the    10-year    period. 

Subdivision  (c)  differs  from  Fed.  R.  Evid.  609(c)  and  provides 
an  absolute  prohibition  of  evidence  of  a  conviction  that  has  been 
pardoned.  Current  North  Carolina  practice  does  not  prohibit 
evidence   ot    such   convictions. 

Subdivision  (d)  is  identical  to  Fed.  R.  Evid.  609(d)  and 
provides    that   evidence   of   a    juvenile      adjudication      is      generally 
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inadmissible.  However,  the  court  in  a  criminal  case  may  "allow 
evidence  of  a  juvenile  adjudication  of  a  witness  other  than  the 
accused  if  conviction  of  the  offense  would  be  admissible  to 
attack  the  credibility  of  an  adult  and  the  court  is  satisfied 
that  admission  in  evidence  is  necessary  for  a  fair  determination 
of  the  issue  of  guilt  or  innocence."  This  is  intended  to  satisfy 
the  requirement  of  Davis  v.  Alaska,  415  U.S.  308  (1974).  G.  5. 
7A-677,  which  provides  that  the  defendant  or  another  witness  in  a 
criminal  case  may  be  ordered  to  testify  with  respect  to  whether 
he  was  adjudicated  delinquent,  should  be  amended  to  conform  to 
this  subdivision.  Conforming  amendments  also  should  be  made  to 
G.S.  15-223<b),  G.S.  90-96,  and  G.S.  90-113.14. 

Subdivision  (e)  is  the  same  as  Fed.  R.  Evid.  609(e)  and 
conforms  to  current  North  Carolina  practice.  See  Brandis  on 
North  Carolina  Evidence  §112,  at  411  (19B2). 

"Rule  610.   Religious  Beliefs  or  Opinions. 

Evidence   of  the  beliefs  or  opinions  of  a  witness  on  matters  of 

religion  is  not  admissible  for  the  purpose   of   showing   that   by 

reason   of   their  nature  his  credibility  is  impaired  or  enhanced; 

provided,  however,  such  evidence  may  be  admitted  for  the   purpose 

of  showing  interest  or  bias. 

COMMENTARY 

This  rule  is  identical  to  Fed-  R.  Evid.  610  except  for  the 
proviso  that  explicitly  states  that  evidence  of  religious  beliefs 
or  opinions  may  be  admitted  to  show  interest  or  bias.  The  rule 
clarifies  unsettled  law  in  North  Carolina  concerning  whether,  for 
impeachment  purposes,  a  witness  may  be  cross-examined  as  to  his 
religious  beliefs.  See  Brandis  on  North  Carolina  Evidence  §  55, 
at  205  (1982).  Evidence  probative  of  something  other  than 
veracity    is    not    prohibited   by   the   rule. 

"Rule   6  11.      Mode    and   Order   of   Interrogation    and   Presentation.. 

(a)  Control  by  Court.  The  court  shall  exercise  reasonable 
control  over  the  mode  and  order  of  interrogating  witnesses  and 
presenting  evidence  so  as  to  (1)  ifiake  the  interrogation  and 
presentation  effective  for  the  ascertainment  of  the  truth,  (2) 
avoid  needless  consumption  of  time,  and  (3)  protect  witnesses 
from   harassment    or    undue   embarrassment. 
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(b)  Scx>pe      of      Cross-examination.         A      witness      may    be   crossr  ^ 
examined    on    any      matter      relevant      to      any      issue      in      the      case, 
including    credibility. 

(c)  Leading  Questions.  Leading  questions  should  not  be  used 
on  the  direct  examination  of  a  witness  except  as  may  be  necessary 
to  develop  his  testimony.  Ordinarily  leading  questions  should  be 
permitted  on  cross-examination.  «*hen  a  party  calls  a  hostile 
witness,  an  adverse  party,  or  a  witness  identified  with  an 
adverse    party,    interrogation    may    be    by    leading    questions. 

COMMENTARY 

This  rule,  except  for  subdivision  (b) ,  is  identical  to  Fed.  R. 
Evid.       611. 

The  rule  sets  forth  the  obiectives  the  court  should  seek  to 
obtain      rather      than      spelling      out      detailed      rules.  Specific 

statutes  relating  to  the  mode  and  order  of  interrogating 
witnesses  and  presenting  evidence,  e.g.,  G.S.  15A-1226  dealing 
with  when  rebuttal  evidence  may  be  presented,  will  not  be 
overridden   by    the   general   guidelines    set    by   this   rule. 

The    Advisory    Committee's    Note   says   that: 

"Item  (1)  restates  in  broad  terms  the  power  and 
obligation  of  the  judge  as  developed  under  common 
law  principles.  It  covers  such  concerns  as 
whether  testimony  shall  be  in  the  fcrm  of  a  free 
narrative  or  responses  to  specific  questions, 
Mccormick  §  5,  the  order  of  calling  witnesses  and 
presenting  evidence,  6  Wigmore  §  1867,  the  use  of 
demonstrative  evidence,  McCormick  §  179,  and  the 
many  other  questions  arising  during  the  course  of 
a  trial  which  can  be  solved  only  by  the  judge's 
common  sense  and  fairness  in  view  of  the 
particular    circumstances. 

Item  (2)  is  addressed  to  avoidance  of  needless 
consumption  of  time,  a  matter  of  daily  concern  in 
the  disposition  of  cases.  A  companion  piece  is 
found  in  the  discretion  vested  in  the  judge  to 
exclude  evidence  as  a  waste  of  time  in  Rule 
H03[h)  . 

Item  (3)  calls  for  a  judgment  under  the 
particular      circumstances      whether      interrogation 
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tactics  entail  harassment  or  undue  embarrassment. 
Pertinent  circumstances  include  the  importance  of 
the  testimony,  the  nature  of  the  inquiry,  its 
relevance  to  credibility,  waste  of  time,  and 
confusion.  McCormick  ^  42.  In  Alford  v.  United 
States,  282  U.S.  687,  694,  51  S.Ct.  218,  75  L.Ed. 
62U  (1931),  the  Court  pointed  out  that,  while  the 
trial  judge  should  protect  the  witness  from 
questions  which  "go  beyond  the  bounds  of  proper 
cross-examination  merely  to  harass,  annoy  or 
humiliate,'  this  protection  by  no  means 
forecloses  efforts  to  discredit  the  witness. 
Reference  to  the  transcript  of  the  prosecutor's 
cross-examination  in  Berber  v.  Dnited  States, 
295  U.S.  78,  55  S.Ct.  629,  79  L.Ed.  1314  (1935), 
serves  to  lay  at  rest  any  doubts  as  to  the  need 
for    judicial   control    in    this    area. 

The  inquiry  into  specific  instances  of  conduct  of 
a  witness  allowed  under  Rule  60B(b)  is,  of 
course,    subject    to    this    rule." 

Subdivision  (b)  deals  with  the  scope  of  cross- 
examination.  "In  North  Carolina  the  substantive  cross- 
examination  is  not  confined  to  the  subject  matter  of 
direct  testimony  plus  impeachment,  but  may  extend  to  any 
matter  relevant  to  the  issues."  Brandis  on  North  Carolina 
Evidence  §35,  at  143  (1982).  Subdivision  (b)  rejects  the 
more  restricted  approach  to  cross-examination  found  in 
Fed.  R.  Evid.  6  11(b)  and  adopts  the  current  North  Carolina 
wide-open   cross-examination    rule. 

Subdivision  (c)  continues  the  traditional  view  that  the 
suggestive  powers  of  the  leading  question  are  as  general 
propositions  undesirable.  Within  this  tradition  numerous 
exceptions  have  achieved  recognition:  The  witness  who  is 
hostile,  unwilling  or  biased;  the  child  witness  or  the 
adult  with  communication  problems;  the  witness  whose 
recollection  is  exhausted;  and  undisputed  preliminary 
matters.  3  Wigmore  §5  774-778;  State  v.  Greene,  285  N.C. 
482  (1974).  As  the  Advisory  Committee's  Note  points  out: 
"The  matter  clearly  falls  within  the  area  of  control  by 
the  judge  over  the  mode  and  order  of  interrogation  and 
presentation  and  accordingly  is  phrased  in  words  of 
suggestion   rather    than   command." 

The    Note   states    that: 

"The  rule  also  conforms  to  tradition  in  making 
the  use  of  leading  questions  on  cross-examination 
a         matter         of         right.  The      purpose      of      the 

gualif ication  'ordinarily'  is  to  furnish  a  basis 
for  denying  the  use  of  leading  questions  when  the 
cross-examination    is      cross-examination      rn      form 
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only  and  not  in  fact,  as  foe  example  the  'cross- 
examination'  of  a  party  by  his  own  counsel  after 
being  called  by  the  opponent  (savoring  more  of 
redirect)  or  of  an  insured  defendant  who  proves 
to    be    friendly   to   the    plaintiff." 

The  last  sentence  of  subdivision  (c)  deals  with 
categories  of  witnesses  automatically  regarded  and  treated 
as  hostile.  N.C.  Civ.  Pro.  Rule  43(b)  permits  leading 
guestions  to  "an  adverse  party  or  an  agent  or  employee  of 
an  adverse  party,  or  an  officer,  director,  or  employee  of 
a  private  corporation  or  of  a  partnership  or  association 
which  is  an  adverse  party,  or  an  officer,  agent  or 
employee  of  a  state,  county  or  municipal  government  or 
agency  thereof  which  is  an  adverse  partv."  The  phrase  of 
the  rule  "witness  identified  with"  an  adverse  party  is 
designed  to  enlarge  the  category  of  witnesses  who  may 
safely        bo        regarded        as        hostile        without  further 

demonstration.  Upon  adoption  of  this  rule,  N.C.  Civ.  Pro. 
Rule  43  (b)  should  be  repealed.  N.C.  Civ.  Pro.  Rule  30 
should  be  amended  to  state  that  depositions  are  subject  to 
the    North    Carolina    Rules    of    Evidence. 

"Rule    612.      Writing    or   Object   Used   to    Refresh    Hemory. 

(a)  While  Testifying.  If,  while  testifying,  a  witness  uses  a 
writing  or  object  to  refresh  his  memory,  an  adverse  party  is 
entitled  to  have  the  writing  or  object  produced  at  the  trial, 
hearing,    or    deposition   in    which    +-he    witness   is   testifying. 

(b)  Before  Testifying.  If,  before  testifying,  a  witness  uses 
a  writing  or  object  to  refresh  his  memory  for  the  purpose  of 
testifying  and  the  court  in  its  discretion  determines  that  the 
interests  of  justice  so  reguire,  an  adverse  party  is  entitled  to 
have  those  portions  of  any  writing  or  of  the  object  which  relate 
to  the  testimony  produced,  if  practicable,  at  the  trial,  hearing, 
or  deposition    in   which    the   witness    is   testifying. 

(c)  Terms  and  Conditions  of  P.roduction  and  Use.  A  party 
entitled  to  have  a  writing  or  object  produced  under  this  rule  is 
entitled  to  inspect  it,  to  cross-examine  the  witness  thereon,  and 
to   introduce    in    evidence      those      portions      which      relate      to      the 
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testimony    of    the    witness.       If    production    of    the    writinq    or    obiect 

at    the    trial,    hearing,    or    deposition    is   impracticable,    the      court 

may      order      it      made      available    for   inspection.       If    it    is   claimed 

that    the    writing   or   object      contains      privileged      information      or 

information      not      directly      related      to   the    subject    matter   of   the 

testimony,    the   court   shall      examine      the      writinq      or      object      in 

camera,       excise      any      such      portions,       and      order   delivery   of   the 

remainder    to   the   party   entitled    thereto.         Any      portion      withheld 

over      objections      shall      be      preserved      and    made    available   to   the 

appellate   court    in    the   event    of      an      appeal.         If      a      writing      or 

object      is      not      produced,      made      available      for      inspection,       or 

delivered    pursuant    to   order    under   this   rule,    the   court    shall    make 

any      order      justice      requires,      but      in      criminal      cases      if      the 

prosecution   elects    not   to   comply,    the    order   shall    be   one   striking 

the   testimony   or,    if    justice   so    require,    declaring    a   mistrial. 

COHHENTARY 

This  rule  is  a  reorqanizat  ion  of  Fed.  P.  Evid.  612  and  differs 
substantively  from  the  federal  rule  in  five  ways.  The  rule  omits 
a  reference  to  the  Jencks  Act.  Also,  it  states  explicitly  that 
it  applies  to  trials,  hearings  and  depositions  and  that  it 
applies  to  objects  as  well  as  writings.  The  rule  explicitly 
provides  for  inspection  of  the  writinq  or  object  if  production  of 
the  object  or  writinq  at  the  trial  is  impracticable.  Finally, 
subsection  (c)  adds  privileqed  information  to  the  grounds  which 
may  be  the  basis  of  an  in  camera  examination  and  excision  by  the 
court. 

If  the  writing  is  used  by  the  witness  while  testifying  to 
refresh  his  memory,  the  adverse  party  is  entitled  to  production. 
If  the  writing  is  used  before  testifying  for  the  purpose  of 
testifying,  disclosure  is  in  the  discretion  of  the  court. 
Requiring  disclosure  of  writings  used  before  testifying  is  a 
change  in  North  Carolina  practice.  See,  e.g..  State  v.  Cross, 
293    N.C.    296    (1977)  . 

As    the    Advisory    Committee's    Note   points    out: 

"The      purpose      of      the    phrase    'for   the    purpose   of 
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testifying'  is  to  safeguard  against  using  the 
rule  as  a  pretext  for  wholesale  exploration  of  an 
opposing  party's  files  and  to  insure  that  access 
is  limited  only  to  those  writings  which  may 
fairly  be  said  in  fact  to  have  an  impact  upon  the 
testimony    of    the   witness." 

The  phrase  "for  the  purpose  of  testifying"  read  together 
with  the  phrase  "and  the  court  in  its  discretion 
determines  that  the  interests  of  justice  so  reguire"  are 
intended  to  maintain  the  work  product  "privilege"  for 
lawyers  and  others  who  assist  in  preparation  for  trial  and 
in  most  instances  it  is  likely  that  the  -judge  will 
exercise  his  discretion  in  such  a  manner  to  prevent 
discovery  of  statements  used  before  testifying  to  refresh 
a  witness*  recollection.  Saltzburg  and  Redden,  Federal 
Ellies   of    Evidence    Manual,    p.    417    (3d   ed.    1982). 

In  subsection  (c)  ,  by  adding  privileged  information  to 
those  items  which  the  court  may  consider  in  camera  with 
possible  excision  of  the  material,  the  intention  was  to 
make  it  clear  that  the  rule  does  not  invade  the  existing 
authority  of  the  court  in  areas  such  as  protecting  the 
confidentiality    of    the   informants. 

On  the  other  hand,  exculpatory  writings  are  available  to 
criminal  defendants  irrespective  of  Rule  612.  See  Onited 
States  V.  Agurs,  427  U.S.  97  (1976);  United  States  v. 
Nobles,  422  O.S.  225  (1975)  ;  Bradjy  v.  Maryland,  373  O.S. 
83    (1963);    State  v.    Hard^,    293    N.C.     105    (1977). 

"Rule    6  13.      Prior    Statements    of    Witnesses. 

In      examining      a      witness      concerning    a    prior   statement    made    by 

him,    whether    written   or   not,    the    statement   need    not    be    shown      nor 

its      contents      disclosed      to   him   at    that    time,    but   on   reguest   the 

same   shall   be   shown    or   disclosed    to   opposing    counsel. 

COMMENTARY 

This  rule  is  identical  to  subdivision  (a)  of  Fed.  R.  Evid. 
613.  There  are  no  North  Carolina  cases  on  the  subject  matter  of 
subdivision    (a)  . 

The    Advisory   Committee's   Note   states: 

"The  Queen's  Case,  2  Br.  £  B.  284,  129  Eng.  Rep. 
976  (1820),  laid  down  the  requirement  that  a 
cross-examiner,  prior  to  questioning  the  witness 
about  his  own  prior  statement  in  writing,  must 
first  show  it  to  the  witness.  Abolished  by 
statute      in      the      country      of      its      origin,         the 
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requirement  nevertheless  gained  currency  in  the 
Onited  States.  The  rule  abolishes  this  useless 
impediment  to  cross-examination.  ***  Both  oral 
and   written    statements   are   included. 

The  provision  for  disclosure  to  counsel  is 
designed        to        protect  against  unwarranted 

insinuations  that  a  statement  has  been  made  when 
the   fact    is   to   the   contrary. 

The  rule  does  not  defeat  the  application  of  Rule 
1002  relating  to  production  of  the  original  when 
the  contents  of  a  writing  are  sought  to  be 
proved.  Nor  does  it  defeat  the  application  of 
Rule  26(b)  (3)  of  the  Rules  of  Civil  Procedure,  as 
revised,  entitling  a  person  on  reguest  to  a  copy 
of  his  own  statement,  though  the  operation  of  the 
latter   may    be   suspended    temporarily." 

The  federal  rule  includes  a  subdivision  (b)  barring 
evidence  of  a  prior  inconsistent  statement  unless  the 
witness  has  been  given  an  opportunity  to  explain  or  deny 
it.  Since  subdivision  (b)  is  omitted,  foundation 
requirements  for  admitting  inconsistent  statements  will  be 
governed  by  case  law.  See  Brandis  on  North  Carolina 
Evidence    §48    (1982). 

"Rule      614.         Calling      and   Interrogation   of    Witnesses    b^ 

Court. 

(a)  Calling  by  Court.  The  court  may,  on  its  own  motion  or  at 
the  suggestion  of  a  party,  call  witnesses,  and  all  parties  are 
entitled    to   cross-examine   witnesses   thus    called. 

(b)  Interrogation  by  Court.  The  court  may  interrogate 
witnesses,    whether    called   by    itself    or    by    a   party. 

(c)  Objections.  No  ob-jections  are  necessary  with  respect  to 
the  calling  of  a  witness  by  the  court  or  to  guestions  propounded 
to  a  Witness  by  the  court  but  it  shall  be  deemed  that  proper 
objection   has   been    made   and    overruled. 

COHMENTiRY 

Subdivisions  (a)  and  (b)  of  this  rule  are  identical  to  Fed.  R. 
Evid.    614(a)     and    (b)  . 
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subdivision  (a)  authorizes  the  court  to  call  witnesses  and  is 
consistent  with  North  Carolina  practice.  See  Brandis  on  North 
Carolina    Evidence    «i37    (1982). 

Subdivision  (b)  authorizes  the  court  to  examine  witnesses, 
wliether  called  by  itself  or  by  a  party,  and  ir;  consistent  with 
North    Carolina    practice.       Id. 

It  is  anticipated  that  the  court  will  exercise  its  authority  to 
call  or  interrogate  a  witness  only  in  extraordinary 
circumstances. 

The  court  may  not  in  calling  or  interrogating  a  witness  do  so 
in  a  manner  as  to  suggest  an  opinion  as  to  the  weight  of  the 
evidence  or  the  credibility  of  the  witness  in  violation  of  G.S. 
15A-1222    or    G.S.    1  a-1 ,    Rule    51(a).       Id. 

Subdivision  (c)  differs  from  Fed.  E.  Evid.  6m  (c)  by  providing 
for  an  automatic  objection  to  the  calling  or  interrogation  of 
witnesses  by  the  court.  Subdivision  (c)  is  consistent  with  N.  C. 
Civ.  Pro.  Rule  46(a)(3)  which  provides  that  no  objections  are 
necessary  with  respect  to  questions  propounded  to  a  witness  by 
the   court. 

"Rule   6  15.      Exclusion   of   Witnesses. 

At      the      request      of      a      party      the      court      may    order    witnesses 

excluded      so      that      they      cannot      hear      the      testimony      of      other 

witnesses,      and      it      may      make    the   order    of    its    own    motion.       This 

rule   does   not    authorize   exclusion    of    (1)     a    party    who    is    a    natural 

person,       or       (2)       an    officer    or    employee   of   a    party    that    is    not    a 

natural    person    designated   as    its   representative   by   its      attorney, 

or       (3)       a      person      whose      presence      is      shown      by      a   party   to   be 

essential    to    the   presentation    of    his   cause,    or    (4)    a    person    whose 

presence      is      determined      by      the      court    to   be   in   the   interest    of 

justice. 

COMMENTARY 

This  rule  is  similar  to  Fed.  P.  Evid.  615  except  that  the  word 
"shall"  in  the  first  sentence  has  been  changed  to  "may  order 
witnesses  excluded,"  and  the  phrase  "a  person  whose  presence  is 
determined  by  the  court  to  be  in  the  interest  of  justice"  has 
been    added    as    a    fourth   exception. 
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The  use  of  "may  order  witnesses  excluded"  rather  than  "shall," 
as  in  the  federal  rule,  is  intended  to  preserve  discretion  in  the 
trial  judge,  allowing  him  to  take  into  account  such  things  as  the 
physical  setting  of  the  trial.  However,  the  practice  should  be 
to  sequester  witnesses  on  request  of  either  party  unless  some 
reason   exists  not    to. 

In  North  Carolina  the  usual  practice  has  been  to  separate 
witnesses  and  send  them  out  of  the  hearing  of  the  court  when 
requested,  but  this  has  been  discretionary  with  the  trial  judge 
and  not  a  matter  of  right.  See  Brandis  on  North  Carolina 
Evidence  §  20  (1982).  G.S.  15A-1225,  which  codifies  this 
practice,    should   be   amended    to   conform   to   Rule   615. 

The    Advisory   Committee's   Note    states: 

"The  efficacy  of  excluding  or  sequestering 
witnesses  has  long  been  recognized  as  a  means  of 
discouraging  and  exposing  fabrication,  inaccuracy 
and  collusion.  6  Wigmore  §§  1837-1838.  The 
authority  of  the  judge  is  admitted,  the  only 
question  being  whether  the  matter  is  committed  to 
his  discretion  or  one  of  right.  The  rule  takes 
the  latter  position.  No  time  is  specified  for 
making   the   request. 

Several  categories  of  persons  are  excepted.  (1) 
Exclusion  of  persons  who  are  parties  would  raise 
serious  oroblems  of  confrontation  and  due 
process.  Under  accepted  practice  they  are  not 
subject  to  exclusion.  6  Wigmore  §  1841.  (2)  As 
the  equivalent  of  the  right  of  a  natural-person 
party  to  be  present,  a  party  which  is  not  a 
natural        person        is        entitled         to        have  a 

representative  present.  Most  of  the  cases  have 
involved  allowing  a  police  officer  who  has  been 
in  charge  of  an  investigation  to  remain  in  court 
despite  the  fact  that  he  will  be  a  witness.  *** 
Designation  of  the  representative  by  the  attorney 
rather  than  by  the  client  may  at  first  glance 
appear  to  be  an  inversion  of  the  attorney-client 
relationship,  but  it  may  be  assumed  that  the 
attorney  will  follow  the  wishes  of  the  client, 
and  the  solution  is  simple  and  workable.  **♦  (3) 
The  category  contemplates  such  persons  as  an 
agent  who  handled  the  transaction  being  litigated 
or  an  expert  needed  to  advise  counsel  in  the 
management  of  the  litioation.  See  6  Wigmore  § 
1841,    n,     4" 

A  government  investigative  agent  would  be  within  the 
second  exception.  See  S.  Eept.  No.  93-1277,  93d  Cong., 
2d  Sess.  (1974).  The  third  category  would  include  an 
expert      listening      to      testimony      for        the        purpose        of 
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testifying  in  his  capacity  as  an  expert. 

A  fourth  exception  to  Rule  615  was  added  to  provide  that 
the  rule  does  not  authorize  the  exclusion  of  a  person 
whose  presence  is  determined  by  the  court  to  be  in  the 
interest  of  justice.  For  example,  when  a  minor  child  is 
testifying  the  court  may  determine  that  it  is  in  the 
interest  of  -justice  for  the  parent  or  guardian  to  be 
present  even  though  the  parent  or  guardian  is  to  be  called 
subseguea tly.  When  this  exception  is  relied  upon  the 
court  should  state  the  reasons  supporting  its 
determination  that  the  presence  of  the  person  is  in  the 
interest  of  justice. 

"ARTICLE  7. 

"Opinions  and    Expert   Testimony. 

"Rule    701.      Opinion   Testimony   by   Lay   Witness. 

If    the    witness   is   not   testifying    as   an   expert,    his   testimony    in 

the    form   of    opinions   or   inferences    is    limited    to      those      opinions 

or   inferences    which   are    (a)     rationally   based   on    the   perception   of 

the    witness   and    (b)     helpful      to      a      clear      understanding      of      his 

testimony    or    the   determination    of    a   fact   in    issue. 

COMMENTARY 

This   rule    is    identical    to    Fed.    R.    Evid.    701. 

Limitation  (a)  retains  the  traditional  requirement  that  lay 
opinion  be  based  on  firsthand  knowledge  or  observation.  See 
BraMiS   on    North   Carolina    Evidence    §122,    at   468    (1982). 

Limitation  (b)  is  phrased  in  terms  of  requiring  testimony  to  be 
helpful  in  resolving  issues.  This  is  a  different  test  from  the 
more  traditional  "collective  facts  exception"  which  allows  lay 
opinions  or  inferences  only  where  a  shorthand  expression  is 
"necessary"  because  articulation  of  more  primary  components  is 
impossible  or  highly  impracticable-  P.  Rothstein,  Rules  of 
Evidence  for  United  States  Courts  and  Magistrates,  at  257  (1980). 
See  Brandis  on  North  Carolina  Evidence  §125,  at  474-76  (1982). 
Nothing  in  the  rule  would  bar  evidence  that  is  commonly  referred 
to    as    a    "shorthand    statement   of   fact."      Id.    at    476. 

As    the    Advisory    Committee's    Note    points    out: 

"[N]ecessity  as  a  standard  for  permitting 
opinions  and  conclusions  has  proved  too  elusive 
and      too    unadaptable    to   particular   situations    for 
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purposes  of  satisfactory  -judicial  a<^rainistration. 
The  rule  assumes  that  the  natural  characteristics 
of  the  adversary  system  will  generally  lead  to  an 
acceptable  result,  since  the  detailed  account 
carries  more  conviction  than  the  broad  assertion, 
and  a  lawyer  can  be  expected  to  display  his 
witness  to  the  best  advantage.  If  he  fails  to  do 
so,  cross-examination  and  argument  will  point  up 
the        weakness.  ♦**  If,  despite  these 

considerations,  attempts  are  made  to  introduce 
meaningless  assertions  which  amount  to  little 
more  than  choosing  up  sides,  exclusion  for  lack 
of   helpfulness   is   called    for    by    the   rule." 

"Rule    7  02.      Testimony    by    Experts. 

If      scientific,      technical      or   other   specialized   knowledge   will 

assist   the   trier      of      fact      to      understand      the      evidence      or      to 

determine      a      fact      in    issue,    a    witness    qualified    as    an    expert    by 

knowledge,    skill,    experience,    training,    or   education,    may    testify 

thereto   in    the   form   of    an    opinion. 

COHMENTARY 

The  rule  is  identical  to  Fed.  E.  Evid.  702,  except  that  the 
words  "or  otherwise"  which  appear  at  the  end  of  the  federal  rule 
after    the   word    "opinion"    have    been    deleted. 

The  rule  is  identical  to  G.S.  8-58.13,  which  should  be  repealed 
when  Rule  702  becomes  effective.  The  rule  is  consistent  with 
North  Carolina  practice.  Brandis  on  North  Carolina  Evidence  § 
134,    at    520,    n.    25     (1982)  . 

"Rule    703.      Bases   of   Opinion    Testimony    b^.   Experts. 

The  facts  or  data  in  the  particular  case  upon  which  an  expert 
bases  an  opinion  or  inference  may  be  those  perceived  by  or  made 
known  to  him  at  or  before  the  hearing.  I  f  of  a  type  reasonably 
relied  upon  by  experts  in  the  particular  field  in  forming 
opinions  or  inferences  upon  the  sub-ject,  the  facts  or  data  need 
not   be   admissible    in   evidence. 

COMMENTARY 

This    rule    is   identical    to    Fed.    R.     Evid.    703- 
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Under  the  rule,  facts  or  data  upon  which  an  expert  bases  an 
opinion  may  be  derived  from  three  possible  sources.  The  first  is 
the  personal  observation  of  the  witness.  The  second  source  is 
presentation  at  trial  by  a  hypothetical  question  or  by  havinq  the 
expert  attend  the  trial  and  hear  the  testimony  establishing  the 
facts.  The  third  source  consists  of  presentation  of  data  to  the 
expert  outside  of  court.  See  Comment,  Expert  Medical  Testimony: 
Differences  Between  the  N or th  Carolina  Rules  and  the  Federal 
Rules    of    Evidence    12    W.  F.  L.  E    833,    837    (1976). 

In  State  v.  Wade,  296  N.C.  454  (1978),  the  Court  stated  that  a 
"physician,  as  an  expert  witness,  may  give  his  opinion,  including 
a  diagnosis,  based  either  on  personal  knowledge  or  observation  or 
on  information  supplied  him  by  others,  including  the  patient,  if 
such  information  is  inherently  reliable  even  though  it  is  not 
independently  admissible  into  evidence."  Although  the  rule 
requires  that  the  facts  or  data  "be  of  a  type  reasonably  relied 
upon  by  experts  in  the  particular  field"  rather  than  that  they  be 
"inherently  reliable,"  the  thrust  of  State  v.  Wade  is  consistent 
with  the  rule.  See  W.  Blakey,  Examination  of  Expert  Witnesses  in 
North    Carolina,    61    N. CI. Rev.     1,    20-32    (1982). 

The  rule  provides  that  the  facts  or  data  need  not  be  admissible 
in  evidence  if  of  a  type  reasonably  relied  upon  by  experts  in  the 
particular  field.  In  State  v.  Wade  the  Court  stated  that:  "If 
his  opinion  is  admissible  the  expert  may  testify  to  the 
information  he  relied  on  in  forming  it  for  the  purpose  of  showing 
the  basis  of  the  opinion."  Thus  an  expert  may  testify  as  to  the 
tacts  upon  which  his  opinion  is  based,  even  though  the  facts 
would   not    be   admissible   as   substantive   evidence. 

"Rule    7  0U.      Opinion   on    Ultimate   Issue. 

Testimony  in  the  form  of  an  opinion  or  inference  is  not 
objectionable  because  it  embraces  an  ultimate  issue  to  be  decided 
by   the   trier    of    fact. 

COflMENTABY 

This    rule    is    identical    to    Fed.    R.    Evid.    704. 

The  rule  would  abrogate  the  doctrine  that  excludes  evidence  in 
the  form  of  an  opinion  if  it  purports  to  resolve  the  "ultimate 
issue"    to    be   decided    by    the   trier   of   fact. 

In  State  v.  Wilkerson,  295  N.C.  559  (1978),  the  Court  held  that 
admissibility  of  expert  opinion  depends  not  on  whether  it  would 
invade  the  jury's  province,  but  rather  on  "whether  the  witness  - 
.  .  is  in  a  better  position  to  have  an  opinion  .  .  .  than  is  the 
trier  of  fact."  Professor  Brandis  states  that:  "It  is  hoped 
that  a  comparable  reexamination  of  the  rule  as  applied  to  lay 
testimony      will      be      forthcoming.       The   rule   has   been   condemned   by 
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thoughtful  commentators,  and  judicial  eKpressions  of  doubt  are 
not  wanting,"  Bran dig  on  North  Carolina  Evidence  §126,  at  U80-81 
(1982)     (footnotes    omitted). 

The    Advisory   Committee's    Note   states: 

"The  abolition  of  the  ultimate  issue  rule  does 
not  lower  the  bars  so  as  to  admit  all  opinions. 
Onder  Rules  701  and  702,  opinions  must  be  helpful 
to  the  trier  of  fact,  and  Eule  403  provides  for 
exclusion  of  evidence  which  wastes  time.  These 
provisions  afford  ample  assurance  against  the 
admission  of  opinions  which  would  merely  tell  the 
jury  what  result  to  reach,  somewhat  in  the  manner 
of  the  oath-helpers  of  an  earlier  day.  They  also 
stand  ready  to  exclude  opinions  phrased  in  terms 
of  inadequately  explored  legal  criteria.  Thus 
the  question,  'Did  T  have  capacity  to  make  a 
will?"  would  be  excluded,  while  the  question, 
•Did  T  have  sufficient  mental  capacity  to  know 
the  nature  and  extent  of  his  property  and  the 
natural  objects  of  his  bounty  and  to  formulate  a 
rational  scheme  of  distribution?'  would  be 
allowed.       Mccormick    §12." 

"Rule      70  5.         Disclosure     of      Facts      or      Data    Underlying 
Expert   Opinion. 

The  expert  may  testify  in  terms  of  opinion  or  inference  and 
give  his  reasons  therefor  without  prior  disclosure  of  the 
underlying  facts  or  data,  unless  an  adverse  party  requests 
otherwise,  in  which  event  the  expert  will  be  required  to  disclose 
such  underlying  facts  or  data  on  direct  examination  or  voir  dire 
before  stating  the  opinion.  The  expert  may  in  any  event  be 
required  to  disclose  the  underlyinq  facts  or  data  on  cross- 
examination.  There  shall  be  no  requirement  that  expert  testimony 
be   in    response    to   a    hypothetical   question. 

COMMENTARY 

This   rule    differs   from   Fed.    R.    Evid.    705    in    two   respects. 

Fed.  R.  Evid.  705  leaves  it  to  the  court,  rather  than  opposinq 
counsel,  to  determine  whether  to  require  prior  disclosure  of  the 
underlyinq  facts.  Rule  705  is  consistent  with  G.S.  8-58- Ifi, 
which    should    be    repealed   after    the    rule    is   adopted. 
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The  seconc!  difference  is  that  the  last  sentence  of  this  rule 
does  not  appear  in  the  Fed.  P..  Evid.  705.  This  sentence  is 
identical  to  G.S.  8-58.12  which  should  be  repealed  after  this 
rule  is  adopted.  Although  hypothetical  questions  are  no  longer 
required,  neither  the  rule  nor  G.S.  8-58.12  prohibits  their 
voluntary    use. 

Prior  to  1982,  when  the  facts  upon  which  an  opinion  was  based 
were  within  the  expert's  own  knowledge,  the  court  had  discretion 
to  permit  the  expert  to  give  his  opinion  first  and  leave  the 
facts  to  be  brought  out  by  cross-examination.  Brandis  on  North 
Carolina  Evidence  §136  (1982).  Facts  not  within  the  personal 
knowledge  of  the  expert  had  to  be  incorporated  into  a 
hypothetical  question  and  thus  disclosed  prior  to  the  opinion. 
Id.  The  1981  legislation  eliminated  the  requirement  of  the 
hypothetical  question  and  allowed  the  expert  to  give  his  opinion 
without  prior  disclosure  of  the  underlying  facts  unless  an 
adverse  party  requests  otherwise.  G.S.  8-58.14.  Upon  the 
request  of  an  adverse  party,  the  judge  must  require  the  expert  to 
disclose  the  underlying  facts  on  direct  examination  or  voir  dire 
before      stating      the      opinion.  This        rules        continues        that 

reqairement . 

The  second  sentence  of  Rule  705  gives  the  opposing  side  the 
right  to  require  disclosure  of  the  underlying  facts  or  data  on 
cross-examination.  The  cross-examiner  is  under  no  compulsion  to 
bring  out  any  facts  or  data  except  those  unfavorable  to  the 
opinion.  N.C.  Civ.  Pro.  Rule  26(b)  (4)  provides  for  substantial 
discovery   of   the   facts   underlying    the   opinion    prior   to   trial. 

Onder  Rule  611,  the  court  exercises  control  over  the  mode  and 
order  of  interrogating  witnesses  and  presenting  evidence.  The 
court  may  allow  the  opposing  party  to  cross-examine  concerning 
the  factual  basis  of  the  opinion  immediately  after  the  opinion  is 
given    rather   than   at    a   later   point   in    the    trial. 

Except  where  an  adverse  party  requests  it,  this  rule  eliminates 
the  requirement  thvit  the  basis  of  an  expert  opinion  must  be 
stated.  Hovever,  the  requirement  that  there  must  be  a  basis  for 
the  expert  opinion  would  not  be  abolished.  See  W.  Blakey, 
Examination  of  Ex£ert  Witnesses  in  North  Carolina,  61  M.C.L.Rev. 
1,    9     (1982)  . 

"Rule    7  06.      Court    Appointed    Experts. 

(a)  Appointment.  The  court  may  on  its  own  motion  or  on  the 
motion  of  any  party  enter  an  order  to  show  cause  why  expert 
witnesses  rhould  not  be  appointed,  and  may  request  the  parties  to 
submit  nominations.  The  court  may  appoint  any  expert  witnesses 
agreed      upon   by    the   parties,    and    may    appoint   witnesses   of   its   own 
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selection.  An  expert  witness  shall  not  be  appointed  by  the  conrt 
unless  he  consents  to  act.  A  witness  so  appointed  shall  be 
informed  of  his  duties  by  the  court  in  writinq,  a  copy  of  which 
shall  be  filed  with  the  clerk,  or  at  a  conference  in  which  the 
parties  shall  have  opportunity  to  participate.  A  witness  so 
appointed  shall  advise  the  parties  of  his  findings,  if  any;  his 
deposition  may  be  taken  by  any  party;  and  he  may  be  called  to 
testify  by  the  court  or  any  party.  He  shall  be  subiect  to  cross- 
examination  by  each  party,  including  a  party  calling  him  as  a 
witness. 

(b)  Compensation.  Expert  witnesses  so  appointed  are  entitled 
to  reasonable  compensation  in  wliatever  sum  the  court  may  allow. 
The  compensation  thus  fixed  is  payable  from  funds  which  may  be 
provided  by  law  in  criminal  cases  and  civil  actions  and 
proceedings  involving  just  compensation  for  the  taking  of 
property.  In  other  civil  actions  and  proceedings  the 
compensation  shall  be  paid  by  the  parties  in  such  proportxon  and 
at  such  time  as  the  court  directs,  and  thereafter  charged  in  like 
manner   as    other   costs. 

(c)  Disclosure  of  Appointment.  In  the  exercise  of  its 
discretion,  the  court  may  authori'ze  disclosure  to  the  jury  of  the 
fact    that    the   court    appointed    the  expert    witness. 

(d)  Parties'  Experts  of  Own  Selection.  Nothing  in  this  rule 
limits  the  parties  in  calling  expert  witnesses  of  their  own 
selection. 

COMMENTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  706  except  that  "for 
the    taking    of    property"    has    been    inserted    in    subdivision      (b)       in 


lieu    of    "under    the    Fifth    Amendnent". 

A  trial  judrje  has  the  discretion  to  call  an  expert  witness. 
State  V.  Horne,  171  N.C.  7  87  (1916).  This  rule  provides  the 
procedure    for   calling    such   a    witness. 

Subdivision  (b)  provides  the  method  of  compensating  experts 
called  by  the  court  but  does  not  require  an  additional 
appropriation. 

"AETICLE    8. 

"Hearsay. 

"Pule      801.         Definitions      and      Exception      for      Admissions   of    a 

Party -Opponent. 

The    following    definitions    apply   under   this    Article: 

(a)  Statement.  A  •statement'  is  (1)  an  oral  or  written 
assertion  or  (2)  nonverbal  conduct  of  a  person,  if  it  is  intended 
by    hira    as    an    assertion. 

(b)  Declarant.  A  'declarant'  is  a  person  who  makes  a 
statement . 

(c)  Hearsay.  'Hearsay'  is  a  statement,  other  than  one  made  by 
the  declarant  while  testifying  at  the  trial  or  hearing,  offered 
in   evidence   to    prove    the    truth    of   the   matter    asserted. 

(d)  Exception  for  Admissions  by  a  Party-Opponent.  A  statement 
is  admissible  as  an  exception  to  the  hearsay  rule  if  it  is 
offered  against  a  party  and  it  is  (A)  his  own  statement,  in 
either  his  individual  or  a  representative  capacity,  or  (P)  a 
statement  of  which  he  has  manifested  his  adoption  or  belief  in 
its  truth,  or  (C)  a  statement  by  a  person  authorized  by  him  to 
Eake  a  statement  concerning  the  subject,  or  (D)  a  statement  by 
his  agent  or  servant  concerning  a  matter  within  the  scope  of  his 
agency        or        employment,         made     during      the      existence      of      the 
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relationship   or    (E)    a    statement    by   a   coconspirator   of   such      party 
during    the   course   and    in    furtherance   of   the   conspiracy. 

COKMENTARY 

This     rule      is      identical      to      Fed-       R.       Evid.       801,    except    for 
subdivision    (d)     which    is   discussed    below. 

Subdivision    (a)    defines    "statement"    for    purposes   of   the   hearsay 
rule.       The   Advisory   Committee's   Note   states: 

"The  definition  of  'statement'  assumes  importance 
because  the  term  is  used  in  the  definition  of 
hearsay  in  subdivision  (c) .  The  effect  of  the 
definition  of  'statement'  is  to  exclude  from  the 
operation  of  the  hearsay  rule  all  evidence  of 
conduct,  verbal  or  nonverbal,  not  intended  as  an 
assertion.  The  key  to  the  definition  is  that 
nothing  is  an  assertion  unless  intended  to  be 
one. 

It  can  scarcely  be  doubted  that  an  assertion  made 
in  words  is  intended  by  the  declarant  to  be  an 
assertion.  Hence  verbal  assertions  readily  fall 
into      the      category      of         'statement'.  Rhether 

nonverbal  conduct  should  be  regarded  as  a 
statement  for  purposes  of  defining  hearsay 
requires  further  consideration.  Some  nonverbal 
conduct,  such  as  the  act  of  pointing  to  identify 
a  suspect  in  a  lineup,  is  clearly  the  equivalent 
of  words,  assertive  in  nature,  and  to  be  regarded 
as        a         statement.  Other      nonverbal      conduct, 

however,  may  be  offered  as  evidence  that  the 
person  acted  as  he  did  because  of  his  belief  in 
the  existence  of  the  condition  sought  to  be 
proved,  from  which  belief  the  existence  of  the 
condition  may  be  inferred.  This  sequence  is, 
arguably,  in  effect  an  assertion  of  the  existence 
of  the  condition  and  hence  properly  includable 
within  the  hearsay  concept.  ***  Admittedly 
evidence  of  this  character  is  untested  with 
respect  to  the  perception,  neaory,  and  narration 
(or  their  equivalents)  of  the  actor,  but  the 
Advisory  Committee  is  of  the  view  that  these 
dangers  are  minimal  in  the  absence  of  an  intent 
to  assert  and  do  not  justify  the  loss  of  the 
evidence  on  hearsay  grounds.  No  class  of 
evidence  is  free  of  the  possibility  of 
fabrication,  but  the  likelihood  is  less  with 
nonverbal  than  with  assertive  verbal  conduct. 
The  situations  giving  rise  to  the  nonverbal 
conduct  are  such  as  virtually  to  eliminate 
questions    of    sincerity.       Motivation,       the      nature 


of  the  conduct,  and  the  presence  or  absence  of 
reliance  will  bear  heavily  upon  the  weight  to  be 
given  the  evidence.  ***  Similar  considerations 
govern  nonassertive  verbal  conduct  and  verbal 
conduct  which  is  assertive  but  offered  as  a  basis 
for  inferring  something  other  than  the  matter 
asserted,  also  excluded  from  the  definition  of 
hearsay   by   the   language    of    subdivision    (c)  ." 

Subdivision  (a)  differs  from  current  North  Carolina  law 
by  excluding  from  the  hearsay  rule  all  evidence  of 
conduct,  verbal  or  nonverbal,  not  intended  as  an 
assertion.  Some  North  Carolina  cases  have  barred  evidence 
of  conduct  even  though  the  conduct  was  nonassertive.  In 
other  cases,  comparable  evidence  has  been  admitted,  either 
as  nonhearsay  or  without  noticing  its  possible  hearsay 
nature.       Brandis   on    North   Carolina    Evidence    §    142       (1982). 

With  respect  to  subdivision  (a)  ,  the  Advisory 
Committee's    Note   also    states: 

"When  evidence  of  conduct  is  offered  on  the 
theory  that  it  is  not  a  statement,  and  hence  not 
hearsay,  a  preliminary  determinatiou  will  be 
required  to  determine  whether  an  assertion  is 
intended.  The  rule  is  so  worded  as  to  place  the 
burden  upon  the  party  claiming  that  the  intention 
existed;  ambiguous  and  doubtful  cases  will  be 
resolved        against         him        and        in        favor  of 

admissibility.  The  determination  involves  no 
greater  difficulty  than  many  other  preliminary 
questions    of    fact.  " 

Subdivision  (b)  ,  which  defines  declarant  as  a  person  who 
makes  a  statement,  is  consistent  with  North  Carolina 
pract  ice. 

Subdivision  (c)  defines  hearsay  as  a  statement,  other 
than  one  made  by  the  declarant  while  testifying  at  the 
trial  or  hearing,  offered  to  prove  the  truth  of  the  matter 
asserted.       The    Advisory    Committee's   Note    states: 

"The  definition  follows  along  familiar  lines  in 
including  only  statements  offered  to  prove  the 
Lruth  of  the  matter  asserted.  McCormick  §  225;  5 
Migmore  s  1361,  6  id.  <S1766.  If  the  significance 
of  an  offered  statement  lies  solely  in  the  fact 
that  it  was  made,  no  issue  is  raised  as  to  the 
truth  of  anything  asserted,  and  the  statement  is 
rot  hearsay.  ***  The  effect  is  to  exclude  from 
hearsay  the  entire  category  of  'verbal  acts'  and 
'verbal  parts  of  an  act,'  in  which  the  statement 
itself  affects  the  legal  rights  of  the  parties  or 
is   a   circumstance   bearing     on     conduct      affecting 
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their    rights. 

The  definition  of  hearsay  must,  of  course,  be 
read  with  reference  to  the  definition  of 
statement    set   forth   in    subdivision    (a). 

Testimony      given      by  a      witness   in    the   course   of 

court    proceedings      is  excluded      since      there      is 

compliance  with  all  the  ideal  conditions  for 
testifying." 

This  definition  of  hearsay  is  consistent  with  the 
definitions  used  by  North  Carolina  courts.  See  Brandis  on 
north  Carolina  Evidence  §  138  (1982).  With  respect  to  the 
definition  of  hearsay  excluding  "verbal  acts"  from  the 
hearsay    ban,    see   Brandis,    §    141. 

Subdivision  (d)  (1)  of  Fed.  R.  Evid.  801  departs  markedly 
from  the  common  law  in  North  Carolina  by  excluding  from 
the  hearsay  ban  several  statements  that  come  within  the 
common  law  definition  of  hearsay.  Accordingly,  the 
language  of  Fed.  R.  Evid.  801(d),  which  provides  that  in 
certain  circumstances  prior  inconsistent  statements,  prior 
consistent  statements,  and  out-of-court  identifications 
are  not  hearsav,  was  deleted.  See  Brandis  on  North 
Carolina  Evidence  §  46  (prior  inconsistent  statements),  §§ 
51  and  52  (prior  consistent  statements)  ;  State  v.  Neville, 
175    N.C.    751    (1918)     (identification). 

Subdivision  (d)(2)  of  Fed.  P.  Evid.  801  excludes  certain 
admissions  of  a  party-opponent  from  the  hearsay  ban  by 
stating  that  such  statements  are  not  hearsay.  Subdivision 
(d)  of  Rule  801  achieves  the  same  result  in  a  manner 
consistent  with  current  North  Carolina  practice  by 
providing  that  such  a  statement  may  be  admitted  as  an 
exception   to   the   hearsay   rule. 

Subdivision  (d)  specifies  five  categories  of  statements 
for  which  the  responsibility  of  a  party  is  considered 
sufficient  to  justify  reception  in  evidence  against  the 
party. 

With  respect  to  category  (R) ,  a  party's  own  statement  is 
the    classic   example   of    an   admission. 

Category  (A)  is  in  accord  with  North  Carolina  practice. 
See   Brandis   on    North   Carolina    Evidence    §§    167,    176    (1982). 

With  respect  to  category  (B)  ,  the  Advisory  Committee's 
Note    states: 

"ander  established  principles  an  admission  may  be 
made  by  adopting  or  acguiescing  in  the  statement 
of      another.         While      knowledge    of   contents    would 
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ordinarily  be  essential,  this  is  not  inevitably 
so:  'X  is  a  reliable  person  and  knows  what  he  is 
talking  about.'  See  McCormick  §  246,  p.  527,  n. 
15.  Adoption  or  acquiescence  may  be  manifested 
in  any  appropriate  manner.  When  silence  is 
relied  upon,  the  theory  is  that  the  person  would, 
under  the  circumstances,  protest  the  statement 
made  in  his  presence,  if  untrue.  The  decision  in 
each  case  calls  for  an  evaluation  in  terms  of 
probable  human  behavior.  In  civil  cases,  the 
results  have  generally  been  satisfactory.  In 
criminal  cases,  however,  troublesome  questions 
have  been  raised  by  decisions  holding  that 
failure  to  deny  is  an  admission:  the  inference  is 
a  fairly  weak  one,  to  begin  with;  silence  may  be 
motivated  by  advice  of  counsel  or  realization 
that  '  anything  you  say  May  be  used  against  you*; 
unusual  opportunity  is  afforded  to  manufacture 
evidence;  and  encroachment  upon  the  privilege 
against  self-incrimination  seems  inescapably  to 
be  involved.  However,  recent  decisions  of  the 
Supreme  Court  relating  to  custodial  interrogation 
and  the  right  to  counsel  appear  to  resolve  these 
difficulties.  Hence  the  rule  contains  no  special 
provisions  concerning  failure  to  deny  in  criminal 
cases. " 

Admission  of  a  statement  of  which  a  party  has  adopted  is 
in  accord  with  North  Carolina  practice.  See  Brandis  on 
North    Carolina    Evidence    §    179    (1982). 

With  respect  to  category  (C) ,  the  Advisory  Committee's 
Mote    states: 

"No  authority  is  required  for  the  general 
proposition  that  a  statement  authorized  by  a 
party  to  be  made  should  have  the  status  of  an 
admission  by  the  party.  However,  the  question 
arises  whether  only  statements  to  third  persons 
should  be  so  regarded,  to  the  exclusion  of 
statements  by  the  agent  to  the  principal.  The 
rule  is  phrased  broadly  so  as  to  encompass  both. 
While  it  may  be  argued  that  the  agent  authorized 
to  make  stateuient  to  his  principal  does  not  speak 
for  him,  Morgan,  Basic  Problems  of  Evidence  273 
(1962)  ,  communication  to  an  outsider  has  not 
generally  been  thought  to  be  an  essential 
characteristic  of  an  admission.  Thus  a  party's 
hooks  or  records  are  usable  against  him,  without 
regard  to  any  intent  to  disclose  to  third 
persons.  5  Higmore  §  1557.  See  also  McCormick  § 
78,    pp.     159-161." 

North    Carolina  courts   currently    admit    statements   when    an 
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agent  is,  in  fact,  authorized  to  speak  for  the  principal. 
Brand  is  on  North  Carolina  Evidence  §  169,  at  15  (1982). 
However,  it  is  unclear  whether  such  statements  are 
admissible  when  the  statement  was  made  only  to  the 
principal.  Id.  at  17.  The  rule  would  clarify  North 
Carolina  law  by  encompassing  statements  by  an  agent  to  the 
principal    or   to    a   third   party. 

With      respect      to   category    (D)  ,    the    Advisory   Committee's 
Note    states: 

"The  tradition  has  been  to  test  the  admissibility 
of  statement  by  agents,  as  admissions,  by 
applying  the  usual  test  of  agency.  Has  the 
admission  made  by  the  agent  acting  in  the  scope 
of  his  employment?  Since  few  principals  employ 
agents  for  the  purpose  of  making  damaging 
statements,  the  usual  result  was  exclusive  of  the 
statement.  Dissatisfaction  with  this  loss  of 
valuable  and        helpful        evidence        has        been 

increasing.  A  substantial  trend  favors  admitting 
statements  related  to  a  matter  within  the  scope 
of    the    agency   or   employment. " 

In    Hubbard   v.    R^^,    203    N.C.    675    (1932),    the   Court   states: 

"What  an  agent  or  employee  says  relative  to  an 
act  presently  being  done  by  him  within  the  scope 
of  his  agency  or  employment  is  admissible  .  .  . 
against  the  principal  or  employer,  but  what  he 
says  afterwards,  and  merely  narrative  of  a  past 
occurrence,  though  his  agency  or  employment  may 
continue  as  to  other  matters,  or  generally,  is 
only  hearsay  and  is  not  competent  as  against  the 
principal    or    employer." 

The  North  Carolina  rule  has  been  the  subject  of  several 
dissenting  opinions  and  has  been  criticized  by  Professor 
Brandis.  See  Branch  v.  Dem^se^,  265  N.C.  733  (1965) 
(Sharp,  J.,  dissenting);  Pearce  v.  Telephone  Co^,  299 
N.C.  64  (1980)  (Copeland,  Carlton  and  Exum,  J. J., 
dissenting)  ;  Brandis  on  North  Carolina  Evidence  §  169 
(1982).  Rule      801(d)  (D)       would      change      North      Carolina 

practice  and  make  admissible  any  statements  related  to  a 
matter  within  the  scope  of  the  agency  or  employment.  The 
only  additional  requirement  is  that  the  statement  be  made 
during   the   existence    of   the    relationship. 

With      respect      to  category    (E) ,    the    Advisory   Committee's 
Note   states: 

"The  limitation  upon  the  admissibility  of 
statement  of  co-conspirators  to  those  made 
•during      the      course      and      in      furtherance   of    the 
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conspiracy'  is  in  the  accepted  pattern-  Hhile 
the  broadened  view  of  agency  taken  in  item  (iv) 
might  suggest  wider  admissibility  of  statements 
of  co-conspirators,  the  agency  theory  of 
conspiracy  is  at  best  a  fiction  and  ought  not  to 
serve  as  a  basis  for  admissibility  beyond  that 
already  established.  ♦**  The  rule  is  consistent 
with  the  position  of  the  Supreme  Court  in  denying 
admissibility  to  statements  made  after  the 
objecti?es  of  the  conspiracy  have  either  failed 
or  been  achieved.  K  rule  witch  v.  Dnited  States, 
336  O.S.  HkO,  69  S.Ct.  716,  93  L.Ed.  790  (1949); 
Wona  Sun  V-  Onited  States,  371  U.S.  H^^,  490,  83 
S-Ct.    407,    9    L.Ed. 2d    441     (1963)." 

Rule      801  (d)  (E)     is    in   accord    with    North   Carolina   practice. 
See    Brand  is    on    North   Carolina    Evidence    §    17  3    (1982)  . 

"Rule    8  02.      Hearsay    Rule. 

Hearsay      is      not    admissible   except    as    provided    by   statute   or   by 


these   rules. 


COMMENTARY 


This  rule  is  identical  to  Fed.  R.  Evid.  802  except  that  the 
phrase  "by  statute  or  by  these  rules"  is  used  in  lieu  of  the 
phrase  "by  these  rules  or  by  other  rules  prescribed  by  the 
Supreme  Court  pursuant  to  statutory  authority  or  by  Act  of 
Congress.  " 

Rule  802  provides  for  the  standard  exclusion  of  hearsay 
evidence;  hearsay  is  simply  inadmissible  unless  an  exception  is 
applicable.  This  is  in  accord  with  North  Carolina  practice. 
Unless  an  exception  to  the  hearsay  rule  is  provided  in  these 
rules,  the  courts  are  not  free  to  create  new  hearsay  exceptions 
by  adjudication.  Rules  803(24)  and  804(b)  (5)  allow  for  the 
admission  of  evidence  in  particular  cases,  but  not  for  more 
general  policy  formulation. 

"Rule  80  3-  Hearsay  Exceptions;  Availability  of  Declarant 
immaterial. 

The  following  are  not  excluded  by  the  hearsay  rule,  even  though 
the  declarant  is  available  as  a  witness: 

(1)  Present  Sense  Impression.  A  statement  describing  or 
explaining  an  event  or  condition  made  while  the  declarant  was 
perceiving  the  event  or  condition,  or  immtdiately  thereafter. 
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(2)  Excited  Otterance.  A  statement  relatinq  to  a  startling 
event  or  condition  made  while  the  declarant  was  under  the  stress 
of   excitement    caused   by   the    event    or   condition. 

(3)  Then  Existing  Mental,  Emotional,  or  Physical  Condition.  A 
statement  of  the  declarant's  then  existing  state  of  mind, 
emotion,  sensation,  or  physical  condition  (such  as  intent,  plan, 
motive,  design,  mental  feeling,  pain,  and  bodily  health),  but  not 
including  a  statement  of  memory  or  belief  to  prove  the  fact 
remembered  or  believed  unless  it  relates  to  the  execution, 
revocation,    identification,    or    terms    of   declarant's    will. 

(U)  statements  for  Purposes  of  Medical  Diagnosis  or  Treatment. 
Statements  made  for  purposes  of  medical  diagnosis  or  treatment 
and  describing  medical  history,  or  past  or  present  symptoms, 
pain,  or  sensations,  or  the  inception  or  general  character  of  the 
cause  or  external  source  thereof  insofar  as  reasonably  pertinent 
to    diagnosis   or    treatment. 

(5)  Recorded  Recollection.  A  memorandum  or  record  concerning 
a  matter  about  which  a  witness  once  had  knowledge  but  now  has 
insufficient  recollection  to  enable  him  to  testify  fully  and 
accurately,  shown  to  have  beer,  made  or  adopted  by  the  witness 
Hhen  the  matter  was  fresh  in  his  memory  and  to  reflect  that 
knowledge  correctly.  If  admitted,  the  memorandum  or  record  may 
be  read  into  evidence  but  may  not  itself  be  received  as  an 
exhibit    unless   offered   by    an   adverse    party. 

(6)  Records  of  Regularly  Conducted  Activity.  A  memorandum, 
report,  record,  or  data  compilation,  in  any  form,  of  acts, 
events,       conditions,      opinions,    or    diagnoses,    made    at   or   near   the 


time  by,  or  from  information  transmitted  by,  a  person  with 
knowledge,  if  kept  in  the  course  of  a  reqularly  conducted 
business  activity,  and  if  it  was  the  regular  practice  of  that 
business  activity  to  make  the  memorandum,  report,  record,  or  data 
compilation,  all  as  shown  by  the  testimony  of  the  custodian  or 
other  qualified  witness,  unless  the  source  of  information  or  the 
method  or  circumstances  of  preparation  indicate  lack  of 
trustworthiness.  The  term  'business*  as  used  in  this  paragraph 
includes        business,         institution,         association,  profession, 

occupation,  and  calling  of  every  kind,  whether  or  not  conducted 
for    profit. 

(7)  Absence  of  Entry  in  Records  Kept  in  Accordance  with  the 
Provisions  of  Paragraph  (6).  Evidence  that  a  matter  is  not 
included  in  the  memoranda,  reports,  records,  or  data 
compilations,  in  any  form,  kept  in  accordance  with  the  provisions 
of  paragraph  (6),  to  prove  the  nonoccurrence  or  nonc?xistence  of 
the  matter,  if  the  matter  was  of  a  kind  of  which  a  memorandum, 
report,  record,  or  i!ata  comnilation  was  regularly  made  and 
preserved,  unless  the  sources  of  information  or  other 
circumstances   indicate    lack    of    trustworthiness. 

(8)  Public  Records  and  Reports.  Records,  reports,  statements, 
or  data  compilations,  in  any  form,  of  public  offices  or  agencies, 
setting  forth  (A)  the  activities  of  the  office  or  agency,  or  (B) 
matters  observed  pursuant  to  duty  imposed  by  law  as  to  which 
matters  there  was  a  duty  to  report,  excluding,  however,  in 
criminal  cases  matters  observed  by  police  officers  and  other  law 
enforcement      personnel,       or       (C)     in   civil   actions   and    proceedings 
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and  aqainst  the  state  in  criminal  cases,  factual  findings 
resulting  from  an  investigation  made  pursuant  to  authority 
granted  by  law,  unless  the  sources  of  information  or  other 
circumstances  indicate  lack  of  trustworthiness. 

(^)  Records  of  Vital  Statistics.  Records  or  data 
compilations,  in  any  form,  of  births,  fetal  deaths,  deaths,  or 
marriages,  if  the  report  thereof  was  made  to  a  public  office 
pursuant  to  requirements  of  law. 

(10)  Absence  of  Public  Record  or  Entry.  To  prove  the  absence 
of  a  record,  report,  statement,  or  data  compilation,  in  any  form, 
or  the  nonoccurrence  or  nonexistence  of  a  matter  of  which  a 
record,  report,  statement,  or  data  coupilation,  in  any  form,  was 
regularly  made  and  preserved  by  a  public  office  or  agency, 
evidence  in  the  form  of  a  certification  in  accordance  with  Rule 
902,  or  testimony,  that  diligent  search  failed  to  disclose  the 
record,  report,  statement,  or  data  compilation,  or  entry. 

(11)  Records  of  Religious  Organizations.  Statements  of 
births,  marriages,  divorces,  deaths,  legitimacy,  ancestry, 
relationship  by  blood  or  marriage,  or  other  similar  facts  of 
personal  or  family  history,  contained  in  a  regularly  kept  record 
of  a  religious  organization. 

(12)  Marriage,  Baptismal,  and  Similar  Certificates. 
Statements  of  fact  contained  in  a  certificate  that  the  maker 
performed  a  marriage  or  other  ceremony  or  administered  a 
sacrament,  made  by  a  clergyman,  public  official,  or  other  person 
authorized  by  the  rules  or  practices  of  a  religious  organization 
or  by  law  to  perform  the  act  certified,  and   purporting   to   have 
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been      issueri      at      the    time    of    the   act    or    within    a    reasonable   time 
thereafter. 

(13)  Family  Records.  Statements  of  fact  concerning  personal 
or  family  history  contained  in  family  Bibles,  qenealoqies, 
charts,  engravings  on  rings,  inscriptions  on  family  portraits, 
engravings    on    urns,    crypts,    or    tombstones,    or    the   like. 

(14)  Records  of  Documents  Affecting  an  Interest  in  Property. 
The  record  of  a  document  purporting  to  establish  or  affect  an 
interest  in  property,  as  proof  of  the  content  of  the  original 
recorded  document  and  its  execution  and  delivery  by  each  person 
by  whom  it  purports  to  have  been  executed,  if  the  record  is  a 
record  of  a  public  office  and  an  applicable  statute  authorizes 
the    recording   of   documents   of    that    kind    in    that   office. 

(15)  Statements  in  Documents  Affecting  an  Interest  in 
Property.  A  statement  contained  in  a  document  purporting  to 
establish  or  affect  an  interest  in  property  if  the  matter  stated 
was  relevant  to  the  purpose  of  the  document,  unless  dealings  with 
the  property  since  the  document  vas  made  have  been  inconsistent 
with    the    truth    of    the    statement   or    the    purport   of   the   document. 

(16)  Statements  in  Ancient  Documents.  Statements  in  a 
document  in  existence  20  years  or  more  the  authenticity  of  which 
is   established. 

(17)  Market  Reports,  Commercial  Publications.  Market 
quotations,  tabulations,  lists,  directories,  or  other  published 
compilations,  generally  used  and  relied  upon  by  the  public  or  by 
persons   in    particular    occupations. 

(18)  Learned    Treatises.      To    the   extent    called    to    the    attention 
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of  an  expert  witness  upon  cross-examination  or  relied  upon  by  him 
in  direct  examination,  statements  contained  in  published 
treatises,  periodicals,  or  pamphlets  on  a  subject  of  history, 
medicine,  or  other  science  or  art,  established  as  a  reliable 
authority  by  the  testimony  or  admission  of  the  witness  or  by 
other  expert  testimony  or  by  judicial  notice.  If  admitted,  the 
statements  may  be  read  into  evidence  but  iiay  not  be  received  as 
exhibits. 

(19)  Reputation  Concerning  Personal  or  Family  History. 
Reputation  among  members  of  his  family  by  blood,  adoption,  or 
marriage,  or  among  his  associates,  or  in  the  comeiunity, 
concerning  a  person's  birth,  adoption,  marriage,  divorce,  death, 
legitimacy,  relationship  by  blood,  adoption,  or  marriage, 
ancestry,  or  other  similar  fact  of  his  personal  or  family 
history. 

(20)  Reputation  Concerning  Boundaries  or  General  History. 
Reputation  in  a  community,  arising  before  the  controversy,  as  to 
boundaries  of  or  customs  affecting  lands  in  the  community,  and 
reputation  as  to  events  of  general  history  important  to  the 
community    or   state    or    nation   in    which    located. 

(21)  Reputation  as  to  Character.  Reputation  of  a  person's 
character    among    his   associates    or   in   the    community. 

(22)  (Reserved)  . 

(23)  Judgment  as  to  Personal,  Family  or  General  History,  or 
Boundaries.  Judgments  as  proof  of  matters  of  personal,  family  or 
general  history,  or  boundaries,  essential  to  the  iudgment,  if  the 
same  would  be  provable  by  evidence  of  reputation. 
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(24)         Other      Exceptions.       A    statement   not    specifically   covered 

by      any      of      the      foregoinq      exceptions      but      having        equivalent 

circumstantial        guarantees      of      trustworthiness,      if      the      court 

determines    that     (A)     the    statement    is    offered      as      evidence      of      a 

material      fact;       (B)     the   statement    is    more    probative   on    the    point 

for   which    it      is      offered      than      any      other      evidence      which      the 

proponent      can      procure      through    reasonable   efforts;    and    (C)       the 

general    purposes  of    these    rules   and    the    interests   of    -justice   will 

best      be      served      by      admission      of      the   statement   into   evidence. 

However,    a    statement    may    not   be      admitted      under      this      exception 

unless      the      proponent      of      it      gives      written   notice   stating   his 

intention    to    offer    the      statement      and      the      particulars      of      it, 

including      the      name    and    address    of   the   declarant,    to   the   adverse 

party    sufficiently      in      advance      of      offering      the      statement      to 

provide      the      adverse    party    with    a   fair    opportunity   to   prepare   to 

meet    the   statement. 

C0H?1ENTAPY 

This      rule      is      identical    to   Fed.    R.    Evid.    803,    except    as   noted 
below.      The    Advisory   Committee's    Note  states: 

"The  exceptions  are  phrased  in  terms  of 
nonapplication  of  the  hearsay  rule,  rather  than 
in  positive  terms  of  admissibility,  in  order  to 
repel  any  implication  that  other  possible  grounds 
for      exclusion   are   eliminated   from    consideration. 

The  present  rule  proceeds  upon  the  theory  that 
under  appropriate  circumstances  a  hearsay 
statement  may  possess  circumstantial  guarantees 
of        trustworthiness        sufficient        to  iustify 

nonproduction  of  the  declarant  in  person  at  the 
trial  even  though  he  may  be  available*.  The 
theory  finds  vast  support  in  the  many  exceptions 
to  the  hearsay  rule  developed  by  the  common  law 
in  which  unavailability  of  the  declarant  is  not  a 
relevant  factor.  The  present  role  is  a  synthesis 
of      them,    with   revision    where    modern    developments 
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and  conditions  are  believed  to  make  that  course 
appropriate. 

In  a  hearsay  situation,  the  declarant  is,  of 
course,  a  witness,  and  neither  this  Rule  nor  Rule 
804  dispenses  with  the  requirement  of  firsthand 
knowledqe-  It  may  appear  from  his  statement  or 
be      inferable    from   circumstances.       See    Rule    602," 

As  the  Advisory  Committee's  Note  indicates,  the 
exceptions  are  phrased  in  terms  of  nonapplica tion  of  the 
hearsay  rule.  Evidence  that  is  otherwise  inadmissible  may 
be   stricken   from   a    writing. 

Exception  (1)  concerns  present  sense  impressions  and  Exception 
(2)  concerns  excited  utterances.  The  Advisory  Committee's  Note 
states: 

"In  considerable  measure  these  two  examples 
overlap,  though  based  on  somewhat  different 
theories.  The         most         significant        practical 

difference  will  lie  in  the  time  lapse  allowable 
between  event   and   statement. 

The  underlying  theory  of  Exception  (1)  is  that 
substantial        contemporaneity        of        event  and 

statement  negative  the  likelihod  of  deliberate  or 
conscious  misrepresentation.  Moreover,  if  the 
witness  is  the  declarant,  he  may  be  examined  on 
the  statement.  If  the  witness  is  not  the 
declarant,  he  may  be  examined  as  to  the 
circumstances  as  an  aid  in  evaluating  the 
statement.        (Citation    omitted.) 

The  theory  of  Exception  (2)  is  simply  that 
circumstances  may  produce  a  condition  of 
excitement  which  temporarily  stills  the  capacity 
of  reflection  and  produces  utterances  free  of 
conscious  fabrication-  6  Wiqmore  §17'*?,  p.  135. 
Spontaneity  is  the  key  factor  in  each  instance, 
though  arrived  at  by  somewhat  different  routes. 
Both  are  needed  in  order  to  avoid  needless 
niggling. 
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With  respect  to  the  time  element.  Exception  (1) 
recognizes  that  in  many,  if  not  most,  instances  precise 
contemporaneity  is  not  possible,  and  hence  a  sliqht 
lapse  is  allowable.  Under  Exception  (2)  the  standard  of 
measurement  is  the  duration  of  the  state  of  excitement. 
•How  long  can  excitement  prevail?  Obviously  there  are 
no  pat  answers  and  the  character  of  the  transaction  or 
event  will  largely  determine  the  significance  of  the 
time    factor.  •" 

North  Carolina  courts  have  recognized  a  hearsay  exception  for 
spontaneous  utterances  that  is  substantially  the  same  as 
Exception  (2).  See  Brandis  on  North  Carolina  Evidence  §164 
(1982).  Exception  (2)  would  clarify  discordant  rulings  in  this 
area,  particularly  as  to  the  element  of  time.  Id.  at  650. 
Exception  (1)  would  be  a  new  exception  to  the  hearsay  rule  in 
North    Carolina.       Id.    at    653. 

Exception  (3)  concerns  statements  of  the  declarant's  ther 
existing  mental,  emotional  or  physical  condition.  The  Advisory 
Committee's   Note  states: 

"The  exclusion  of  'statements  of  memory  or  belief 
to  prove  the  fact  remembered  or  believed'  is 
necessary  to  avoid  the  virtual  destruction  of  the 
hearsay  rule  which  would  otherwise  result  from 
allowing  state  of  mind,  provable  by  a  hearsay 
statement,  to  serve  as  the  basis  for  an  inference 
of  the  happening  of  the  event  which  produced  the 
state    of    mind.  " 

Exception  (3)  is  similar  to  the  corresponding  North  Carolina 
exception  to  the  hearsay  rule.  See  Brandis  on  North  Carolina 
Evidence  §161  (1982).  However,  the  North  Carolina  exception 
differs  from  Exception  (3)  in  that  in  North  Carolina  declarations 
that  are  made  in  a  criminal  case  after  the  commission  of  the 
crime  are  generally  not  included  within  the  exception  for  fear 
that  admissibility  would  permit  the  defendant  to  create  evidence 
for    himself.       Id.    at    636. 

In  North  Carolina,  when  the  issue  is  one  of  undue  influence  or 
fraud  with  respect  to  the  execution  of  a  will,  the  declarations 
of  a  testator  are  admitted  only  as  corroborative  evidence  and  are 
not  alone  sufficient  to  establish  the  previous  conduct  of  another 
person  by  means  of  which  the  alleged  fraud  was  perpetrated  or  the 
undue  influence  exerted.  Brandis  on  North  Carolina  Evidence- 
§163,  at  647-U8.  Exception  (3)  would  change  this  result  and 
permit    such    declarations   to    be   admitted    as   substantive   proof. 

Exception  (4)  concerns  statements  made  for  purposes  of  medical 
diagnosis   and    treatment.      The    Advisory   Comrnittee's   Note   states: 

"Even  those  few  jurisdictions  which  have  shied 
away      from      generally      admitting      stateaents        of 
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present  condition  have  allowed  them  if  made  to  a 
physician  for  purposes  of  diagnosis  and  treatment 
in  view  of  the  patient's  strong  motivation  to  be 
truthful.***  The  same  guarantee  of 

trustworthiness  extends  to  statements  of  past 
conditions  and  medical  history,  made  for  purposes 
of  diagnosis  or  treatment.  It  also  extends  to 
statements  as  to  causation,  reasonably  pertinent 
to  the  same  purposes,  in  accord  with  the  current 
trend.***  Statements  as  to  fault  would  not 
ordinarily  gualify  under  this  latter  language. 
Thus  d  patient's  statement  that  he  was  struck  by 
an  automobile  would  gualify  but  not  hirs  statement 
that  the  car  was  driven  through  a  red  light. 
Onder  the  exceptiou  the  statement  need  not  have 
been  made  to  a  physician-  Statements  to  hospital 
attendants,  ambulance  drivers,  or  even  members  of 
the   family    might    be   included." 

Under  current  North  Carolina  practice,  statenents  of  past 
condition  made  by  a  patient  to  a  treating  physician  or 
psychiatrist,  when  relevant  to  diagnosis  or  treatment  and 
therefore  inherently  reliable,  are  admissible  to  show  the  basis 
for  the  expert's  opinion.  Br  an  di  s  on  North  Carolina  Evidence 
§161,  at  635  (1982).  In  some  instances,  a  statement  to  a 
nontreating  physician  is  currently  admissible.  State  v.  Franks, 
300  N.C.  1  (1980).  Professor  Brandis  states  that  when  gualifying 
as  basis  for  the  expert's  opinion  statements  of  past  condition 
"should  be  (though,  as  vet,  they  are  not)  admissible  as 
substantive  evidence  as  an  exception  to  the  hearsay  rule." 
Brandis,    su£ra,    at    63  6. 

Exception  (5)  concerns  past  recollection  recorded,  which  is 
currently  admissible  in  North  Carolina.  See  Brandis  on  North 
Carolina    Evidence    §33    (1982). 

The  phrase  "or  adopted  by  a  witness"  was  added  by  Congress  to 
make  it  clear  that  statements  adopted  by  a  witness  would  come 
within  the  rule.  The  language  chosen  by  Congress  may  be  read  to 
suggest  that  the  statement  does  not  gualify  for  admission  unless 
the  witness  made  the  recordation  himself  or  actually  adopted  the 
recordation  of  another.  The  exception  should  be  construed  so  as 
not  to  require  that  the  recordation  of  another  be  actually 
adopted  by  the  witness.  Thus  the  statement  may  be  one  that  was 
made  by  the  witness,  one  that  was  adopted  by  the  witness,  or  one 
that  wac  made  by  the  witness  and  recorded  by  another.  This 
construction  would  be  in  accord  with  North  Carolina  practice 
which  permits  use  of  the  recorded  statement  if  the  witness  is 
able  to  testify  that  he  saw  it  at  a  time  when  the  facts  were 
fresh  in  his  memory,  and  that  it  actually  represented  his 
recollection   at    the   time.       See    Brandis,    su^rar    at    127. 

To  prevent  a  jury  from  giving  too  much  weight  to  a  written 
statement   that   cannot    be      effectively      cross-examined,      the      last 
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sentence  of  Exception  (5)  provides  that  the  memorandum  or  record 
lay  be  read  into  evidence  but  may  not  be  received  as  an  exhibit 
unless  offered  by  an  adverse  party.  Current  North  Carolina 
practice  apparently  permits  the  writing  itself,  or  a  reading 
thereof  by  the  authenticating  witness,  to  be  admitted.  Brandis, 
supra,    at    126,    n.    7  5. 

Exception  (6)  concerns  records  of  regularly  conducted  activity. 
The  exception  is  derived  from  the  traditional  business  records 
exception.  The  exception  is  limited  to  business  records,  but 
business  is  defined  to  include  the  records  of  institutions  and 
associations  like  schools,  churches  and  hospitals.  This  appears 
to  be  a  slight  expansion  of  the  current  North  Carolina  business 
records   exception.       See    Brandis ,    supra,    §155. 

The  exception  is  consistent  with  North  Carolina  practice  in 
that  the  person  making  the  record  is  not  required  to  have 
personal  knowledge  of  the  tranactions  entered.  See  Brandis, 
supra,  §155,  at  617.  However,  it  must  be  shown  that  the  record 
was  actually  based  (or  it  was  the  regular  practice  of  the 
activity  to  base  the  record)  upon  a  person  with  knowledge  acting 
pursuant    to   a   regularly    conducted   activity. 

The  exception  specifically  includes  both  diagnoses  and 
opinions,  in  addition  to  acts,  events  and  conditions,  as  proper 
subjects  of  admissible  entries.  See  State  v.  DeGregory,  285  N.C. 
122    (1977). 

In    addition,    the    Advisory    Committee's    Note   states   that: 

"Problems    of    the    motivation   of   the    informant   have 
been    a    source   of   difficulty    and    disagreement. 

***** 
The  formulation  of  specific  terras  which  would 
assure  satisfactory  results  in  all  cases  is  not 
possible.  Consequently  the  rule  proceeds  from 
the  base  that  records  made  in  the  course  of  a 
regularly  conducted  activity  will  be  taken  as 
admissible  but  subject  to  authority  to  exclude  if 
'the  sources  of  information        or        other 

circumstances   indicate    lack    of   trustworthiness.*" 

Apparently,    there    are   no    North    Carolina   cases   on    this   point. 

The  rule  is  in  accord  with  North  Carolina  practice  in  that  it 
includes   computer    storage.       Brandis,    supra,    §155,    at    619. 

Exception  (7)  concerns  the  absence  of  an  entry  in  the  records 
of  regularly  conducted  activity.  As  the  Advisory  Committee's 
Note  states:  "Failure  of  a  record  to  mention  a  matter  which 
would  ordinarily  be  mentioned  is  satisfactory  evidence  of  its 
nonexistence."  This  is  existing  North  Carolina  law.  See  Brandis 
2£    North   Carolina    Evidence    §    15  5    (198  2)  . 
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Exception  (8)  differs  from  Fed.  R.  Evid.  803(8)  in  that  the 
word    "State"    is    used    in    lieu   of    the    word    "government". 

Part  (l\)  of  the  exception  is  for  records,  reports,  statements 
or  data  compilations  setting  forth  the  activities  of  the  public 
office  or  agency.  Part  (A)  is  in  accord  with  North  Carolina 
practice.       See    Brandis   on    North   Carolina    Evidence    §153    (1982)  . 

Part  (B)  covers  matters  observed  pursuant  to  duty  imposed  by 
law  when  there  is  also  a  duty  to  report.  Part  (R)  is  in  general 
accord  with  North  Carolina  practice.  Id.  In  criminal  cases. 
Part  (B)  does  not  cover  matters  observed  by  police  officers  and 
other  law  enforcement  personnel.  Note  that  the  right  to 
confrontation  may  exclude  evidence  in  criirinal  cases  even  if  the 
matter   is   not    ore    observed    by   law    enforcement    personnel. 

Part  (C)  covers  factual  findings  resulting  from  an 
investigation  made  pursuant  to  legal  authority.  The  term 
"factual  findings"  is  not  intended  to  preclude  the  introduction 
of  evaluative  reports  containing  conclusions  or  opinions. 
Apparently  North  Carolina  courts  currently  exclude  statements  in 
reports  that  only  amount  to  an  expression  of  opinion.  I^d.  at 
609. 

The    Advisory   Committee's   Note   states: 

"Factors  which  may  be  of  assistance  in  passing 
upon  the  admissibility  of  evaluative  reports 
include:  (1)  the  timeliness        of        the 

investigation  .  .  .;  (2)  the  special  skill  or 
experience  of  the  official  .  .  .  ;  (3)  whether  a 
hearing  was  held  and  the  level  at  which 
conducted;  (4)  possible  motivation  problems 
suggested  by  Palmer  v.  Hoffman,  318  D.  S.  109  . 
-     (19U3).      Others   no    doubt   could    be    added. 

The  formulation  of  an  approach  which  would  give 
appropriate  weight  to  all  possible  factors  in 
every  situation  is  an  obvious  impossibility. 
Hence  the  rule,  as  in  Exception  (6)  ,  assumes 
admissibility  in  the  first  instance  but  with 
ample  provision  for  escape  if  sufficient  negative 
factors  are  present.  In  one  respect,  however, 
the  rule  with  respect  to  evaluative  reports  under 
item  (c)  is  very  specific:  they  are  admissible 
only  in  civil  cases  and  against  the  government  in 
criminal  cases  in  view  of  the  almost  certain 
collision  with  confrontation  rights  which  would 
result  from  their  use  against  the  accused  in  a 
criminal    case." 

The  phrase  "unless  the  sources  of  information  or  other 
circumstances  indicate  lack  of  trustworthiness"  applies  to  all 
three    parts   of    th^    exception. 
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Public  records  and  reports  that  are  not  admissible  under 
Exception  (8)  are  not  admissible  as  business  records  under 
Exception     (6)  . 

Exception  (9)  excludes  from  the  hearsay  ban  records  of  vital 
statistics    and    is    similar    to    G.  S.     130-49    and    G.  S.     130-66. 

One  purpose  of  the  exception  is  to  admit  a  death  certificate  to 
prove  that  a  death  occurred.  G.S.  130-66  also  provides  that  a 
death  certificate  is  prima  facie  evidence  of  the  cause  of  death. 
However,  in  State  v.  Watson,  281  N.C.  221  (1972),  the  Court  held 
that  the  admission  of  the  "hearsay  and  conclusory  statement"  of 
the  cause  of  death  in  the  victiip's  death  certificate  violated  the 
right  to  confrontation.  Exception  (9)  is  not  intended  to  permit 
the  use  of  state&ents  of  the  cause  of  death  in  a  death 
certificate   against   a    defendant    in    a   criminal    case. 

Exception  (10)  concerns  the  absence  of  a  public  record  or 
entry.      The    Advisory   Committee's    Note   states: 

"The  principle  of  proving  nonoccurrence  of  an 
event  by  evidence  of  the  absence  of  a  record 
which  would  regularly  be  made  of  its  occurrence, 
developed  in  Exception  (7)  with  respect  to 
regularly  conducted  activities,  is  here  extended 
to  public  records  of  the  kind  metioned  in 
Exceptions  (8)  and  (9).  5  Wigmore  §1633(6),  p. 
519.  Some  harmless  duplication  no  doubt  exists 
with    Exception     (7)  .♦** 

The  rule  includes  situations  in  which  absence  of 
a  record  may  itself  be  the  ultimate  focal  point 
of  inquiry,  e.3.  ,  People  v.  Love,  310  111.  558, 
142  N.E.20U  (1923),  certificate  of  secretary  of 
state  admitted  to  show  failure  to  file  documents 
required  by  Securities  Law,  as  well  as  cases 
where  the  absence  of  a  record  is  offered  as  proof 
of  the  nonoccurrence  of  an  event  ordinarily 
recorded.  " 

Exception  (10)  is  similar  to  G.S.  lA-1,  Civ.  Pro.  Rules  44(b)  and 
U4(c) .  See  also  Brandis  on  North  Carolina  Evidence  §153,  at  610 
(1982). 

Exception  (11)  concerns  records  of  religious  organizations. 
The    Advisory   Committee's    Note    states: 

"Records  of  activities  of  religious  organizations 
are  currently  recognized  as  admissible  at  least 
to  the  extent  of  the  business  records  exception 
to  the  hearsay  rule,  5  Wigmore  §1523,  p.  371,  and 
Exception  (6)  would  be  applicable.  However,  both 
the  business  record  doctrine  and  Exception  (6) 
require  that        the        person         furnishing        the 
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information  be  one  in  the  business  or  activity. 
The  result  is  such  decisions  as  Daili  v.  Grand 
Lodae,  311  111.  184,  142  N.E.  478  (1924),  holding 
a  church  record  admissible  to  prove  fact,  date, 
and  place  of  baptism,  but  not  aqe  of  child  except 
that  he  had  at  least  been  born  at  the  time.  In 
view  of  the  unlikelihood  that  false  information 
would  be  furnished  on  occasions  of  this  kind,  the 
rule  contains  no  requirement  that  the  information 
be    in    the    course    of    the    activity." 

Currently  in  North  Carolina  records  of  activities  of  reliqious 
organizations  are  admissible  to  the  extent  of  the  business 
records  exception  to  the  hearsay  rule.  See  Brandis  on  North 
Carolina    Evidence    §155    (1982). 

Exception  (12)  concerns  marriage,  baptismal,  and  similar 
certificates.       The    Advisory    Committee's    Note   states: 

"The  principle  of  proof  by  certification  is 
recognized  as  to  public  officials  in  Exceptions 
(8)  and  (10),  and  with  respect  to  authentication 
in  Rule  902.  The  present  exception  is  a 
duplication  to  the  extent  that  it  deals  with  a 
certificate  by  a  public  official,  as  in  the  case 
of  a  ^udge  who  performs  a  marriage  ceremony.  The 
areA  covered  by  the  rule  is,  however, 
substantially  larger  and  extends  the 

certification  procedure  to  clergymen  and  the  like 
who  perform  marriages  and  other  ceremonies  or 
administer  sacraments.  Thus  certificates  of  such 
matters  as  baptism  or  confirmation,  as  well  as 
marriage,  are  included.  In  principle  they  are  as 
acceptable  evidence  as  certificates  of  public 
officers.  See  5  Wigmore  §1645,  as  to  marriage 
certificates.  SJhen  the  person  executing  the 
certificate  is  not  a  public  official,  the  self- 
authenticating  character  of  documents  purporting 
to  emanate  from  public  officials,  see  Rule  902, 
is  lacking  and  proof  is  required  that  the  person 
was  authorized  and  did  make  the  certificate.  The 
time  element,  however,  may  safely  be  taken  as 
supplied  by  the  certificate,  once  authority  and 
authenticity  are  established,  particularly  in 
view  of  the  presumption  that  a  document  was 
executed   on   the    date    it    bears." 

Dnder  current  North  Carolina  practice,  these  items  are 
admissible    only    to    the   extent    they    are    part   of    a   public   record. 

Exception    (13)    concerns    family    records. 

The  North  Carolina  exception  for  family  records  is  more 
restrictive   in    that    statements    of.   family   history    and    pedigree   are 
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admissible  only  if  the  declarant  (1)  is  unavailable;  (2)  made  the 
statement  before  the  beginning  of  the  controversy;  and  (3)  bore  a 
relationship  to  the  family  such  that  he  was  likely  to  have  known 
the   truth.      Brandis   on   North   Carolina    Evidence    §149    (19  82). 

Exception  (14)  concerns  records  of  documents  affecting  an 
interest   in    property.       The   Advisory    Committee's    Note   states: 

"The  recording  of  title  documents  is  a  purely 
statutory  development.  Under  any  theory  of  the 
admissibility  of  public  records,  the  records 
would  be  receivable  as  evidence  of  the  contents 
of  the  recorded  document,  else  the  recording 
process  would  be  reduced  to  a  nullity-  Hhen, 
however,  the  record  is  offered  for  the  further 
purpose  of  proving  execution  and  delivery,  a 
problem  of  lack  of  firsthand  knowledge  by  the 
recorder,  not  present  as  to  contents,  is 
presented.  This  problem  is  solved,  seemingly  in 
all  jurisdictions,  by  qualifying  for  recording 
only  those  documents  shown  by  a  specified 
procedure,  either  acknowledgement  or  a  form  of 
probate,  to  have  been  executed  and  delivered.  5 
Wigmore    §§16  47-1651." 

Exception  (14)  is  consistent  with  North  Carolina  practice.  See 
G.S.     47-20    through    47-20,4;    G.S.    47-14;    and    G.S.     47-17. 

Exception  (15)  concerns  statements  in  documents  affecting  an 
interest    in    property.       The    Advisory    Committee's    Note   states: 

"Dispositive  documents  often  contain  recitals  of 
fact.  Thus  a  deed  purporting  to  have  been 
executed  by  an  attorney  in  fact  may  recite  the 
existence  of  the  power  of  attorney,  or  a  deed  may 
recite  that  the  grantors  are  all  the  heirs  of  the 
last  record  owner.  Onder  the  rule,  these 
recitals  are  exempted  from  the  hearsay  rule.  The 
circumstances  under  which  dispositive  documents 
are  executed  and  the  requirement  that  the  recital 
be  germane  to  the  purpose  of  the  document  are 
believed  to  be        adeguate        guarantees        of 

trustworthiness,  particularly  in  view  of  the 
nonapplicability  of  the  rule  if  dealings  with  the 
property  have  been  inconsistent  with  the 
document.  The  age  of  the  document  is  of  no 
significance,  though  in  practical  application  the 
document    will    most   often    be    an   ancient   one." 

The  extent  to  which  recitals  of  fact  in  a  deed  or  other 
dispositive  documents  are  admissible  in  North  Carolina  is  not 
entirely  certain.  Brandis  on  North  Carolina  Evidence  §152 
(1982).  Adoption  of  Exception  (15)  would  somewhat  expand 
admissibility    and    clarify    North    Carolina    law    in    this    area. 
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Exception  (16)  concerns  statements  in  ancient  documents.  The 
Advisory    Committee's    Note    states: 

"Authenticating  a  document  as        ancient, 

essentially  in  the  pattern  of  the  common  law,  as 
provided  in  Rule  901(b)  (8),  leaves  open  as  a 
separate  question  the  admissibility  of  assertive 
statements  contained  therein  as  against  a  hearsay 
objection.  7  Wigmore  §21 45a.  Wigmore  further 
states  that  the  ancient  document  ti^chnigue  of 
authentication  is  universally  conceded  to  apply 
to  all  sorts  of  documents,  including  letters, 
records,  contracts,  maps,  and  certificates,  in 
addition  to  title  documents,  citing  numerous 
decisions.  Id.  *2  145.  Since  most  of  these  items 
are  significant  evidentially  only  insofar  as  they 
are  assertive,  their  admission  in  evidence  must 
be  as  a  hearsay  exception.  But  see  5  id  §1573, 
p.  '♦29,  referring  to  recitals  in  ancient  deeds  as 
a  'limited'  hearsay  exception.  The  former 
position  is  believed  to  he  the  correct  one  in 
reason         and        authority.  As      pointed      out      in 

Mccormick  §298,  danger  of  mistake  is  minimized  by 
authentication  requirements,  and  age  affords 
assurance  that  the  writing  antedates  the  present 
controversy.  " 

North  Carolina  courts  currently  recognize  as  exceptions  to  the 
hearsay  rule  recitals  in  deeds  more  than  30  years  old.  "The 
North  Carolina  cases  have  involved  deeds,  but  it  may  be  assumed 
that  the  rule  extends  here,  as  it  does  elsewhere,  to  other 
dispositive  instruments  such  as  wills  and  powers  of  attorney." 
Brandis  on  North  Carolina  Evidence  §152,  at  604  (1982). 
Exception  (16)  would  expand  the  North  Carolina  exception  to 
include  statements  in  many  types  of  documents  more  than  20  years 
old. 

Exception  (17)  concerns  market  reports  and  commercial 
publications.       The    Advisory    Committee's    Note   states: 

"Ample  authority  at  common  law  supported  the 
admission  in  evidence  of  items  falling  in  this 
category.  While      Wigmore' s      text      is      narrowly 

oriented  to  lists,  etc.,  prepared  for  the  use  of 
a  trade  or  profession,  6  Wigmore  §1702, 
authorities  are  cited  which  include  other  kinds 
of  publications,  for  example,  newspaper  market 
reports,         telephone        directories,         and  city 

directories.  Id.  §§1702-1706.  The  basis  of 
trustworthiness  is  general  reliance  by  the  public 
or  by  a  particular  segment  of  it,  and  the 
motivation  of  the  compiler  to  foster  reliance  by 
being    accurate." 
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North  Carolina  courts  have  admitted  into  evidence  a  variety  of 
published  compilations  used  or  relied  on  by  the  public  or 
particular  professions.  See  Brandis  on  North  Carolina  Evidence 
*165    (1982)  . 

Exception  (18)  concerns  learned  treatises.  The  Advisory 
Committee's    Note  states: 

"The  writers  have  qenerally  favored  the 
admissibility  of  learned  treatises  ...»  but  the 
great  weight  of  authority  has  been  that  learned 
treatises  are  not  admissible  as  substantive 
evidence  though  usable  in  the  cross-examination 
of  experts.  The  foundation  of  the  minority  view 
is  that  the  hearsay  objection  must  be  regarded  as 
unimpressive  when  directed  against  treatises 
since  a  high  standard  of  accuracy  is  engendered 
by  various  factors:  the  treatise  is  written 
primarily  and  impartially  for  professionals, 
subject  to  scrutiny  and  exposure  for  inaccuracy, 
with  the  reputation  of  the  writer  at  stake.*** 
Sound  as  this  position  may  be  with  respect  to 
trustworthiness,  there  is,  nevertheless,  an 
additional  difficulty  in  the  likelihood  that  the 
treatise  will  be  misunderstood  and  misapplied 
without  expert  assistance  and  supervision.  This 
difficulty  is  recognized         in        the        cases 

demonstrating  unwillingness  to  sustain  findings 
relative  to  disability  on  the  basis  of  judicially 
noticed  medical  texts.***  The  rule  avoids  the 
danger  of  misunderstanding  and  misapplication  by 
limiting  the  use  of  treatises  as  substantive 
evidence  to  situations  in  which  an  expert  is  on 
the  stand  and  available  to  explain  and  assist  in 
the  application  of  the  treatise  if  desired.  The 
limitation  upon  receiving  the  publication  itself 
physically  in  evidence,  contained  in  the  last 
sentence,    is    designed    to   further   this   policy. 

***** 
The  rule  does  not  require  that  the  witness  rely 
upon  or  recognize  the  treatise  as  authoritative, 
thus  avoiding  the  possibility  that  the  expert  raav 
at  the  outset  block  cross-examination  by  refusing 
to  concede  reliance  or  authoritativeness. *** 
Moreover,  the  rule  avoids  the  unreality  of 
admitting  evidence  for  the  purpose  of  impeachment 
only,  with  an  instruction  to  the  jury  not  to 
consider    it    otherwise." 

Exception  (18)  is  substantially  the  same  as  G.  S.  8-40.1. 
Although  G.  S.  8-40.1  was  modeled  after  Exception  (18),  there  has 
been  some  doubt  whether  the  statements,  once  received,  are 
substantive  evidence  or  are  merely  for  impeachment  or 
corroboration.         Brandis   on    North    Carolina    Evidence    §    136,    at    543 
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(1982).       It    is   intended    that    Exception    (18)       authorize      admission 
of    such    statements    as   substantive   evidence. 

The  last  sentence  of  G.S.  B-'tO.  1  differs  from  Exception  (18)  by 
providing  that  the  statements  may  not  be  received  as  exhibits 
"unless  agreed  to  by  counsel  for  the  parties."  The  quoted 
language  was  viewed  as  superfluous  since  evidence  excluded  by 
this  rule  and  other  rules  may  be  admitted  upon  stipulation  by 
counsel    for   the    parties. 

Exception  (19)  concerns  matters  of  personal  and  family  history. 
The   advisory   Committee's   Note   states: 

"Marriage  is  universally  conceded  to  be  a  proper 
subject  of  proof  by  evidence  of  reputation  in  the 
community.  ***  As  to  such  items  as  legitimacy, 
relationship,  adoption,  birth,  and  death,  the 
decisions  are  divided.  ***  All  seem  to  be 
susceptible  to  being  the  subject  of  well  founded 
repute.  The  'world'  in  which  the  reputation  may 
exist  may  be  family,  associates,  or  community. 
This  world  has  proved  capable  of  expanding  with 
changing  times  from  the  single  uncomplicated 
neighborhood,  in  which  all  activities  take  place, 
to  the  multiple  and  unrelated  worlds  of  work, 
religious  affiliation,  and  social  activity,  in 
each   of  which   a    reputation   may    be   generated." 

Under  current  North  Carolina  law  only  reputation  among 
family  members  is  admissible  concerning  matters  of  family 
history  and  pedigree,  except  for  marriage  which  may  be 
proved  by  both  family  and  community  reputation.  Brandis 
ofi  North  Carolina  Evidence  §  149,  at  599  (198  2). 
Exception  (19)  would  pernit  proof  by  reputation  among 
family    and    associates,    or    in   the   community. 

Exception    (20)    concerns   reputation   as    to   land    boundaries 
or   general  history.      The   Advisory  Committee's   Note   states: 

"The  first  portion  of  Exception  (20)  is  based 
upon  the  general  admissibility  of  evidence  of 
reputation  as  to  land  boundaries  and  land 
customs,  expanded  in  this  country  to  include 
private  as  well  as  public  boundaries.  McCormick 
§  299,  p.  625.  The  reputation  is  required  to 
antedate  the  controversy,  though  not  to  be 
ancient.  The  second  portion  is  likewise 
supported  by  authority,  id.,  and  is  designed  to 
facilitate  proof  of  events  when  judicial  notice 
is  not  available.  The  historical  character  of 
the  subject  matter  dispenses  with  any  need  that 
the  reputation  antedate  the  controversy  with 
respect   to   which   it    is    offered." 
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Exception       (20)     is    in   accord   with    North    Carolina    practice. 
See    Brand  is   on    North   Carolina    Evidence    §    150    (198  2). 

Exception    (21)    concerns   reputation    as    to   character.       The 
Advisory   Committee's    Note   states: 

"Exception  (21)         recognizes         the      traditional 

acceptance  of  reputation  evidence  as  a  meanr;  of 
provincj  human  character.  ncCornick  <i5  44,  158. 
The  exception  deals  only  with  the  hearsay  aspect 
of  this  kind  of  evidence.  Limitations  upon 
admissibility  based  on  other  grounds  will  be 
found  in  Rules  404,  relevancy  of  character 
evidence  generally,  and  608,  character  of 
witness.  The        exception        is        in        effect      a 

reiteration,  in  the  context  of  hearsay,  of  Rule 
40  5(a)  ." 

Exception     (21)     is   consistent   with    North   Carolina    practice. 

Exception  (22)  is  reserved  for  future  codification.  Fed.  R. 
Evid.  803(22)  concerns  use  of  a  judgment  of  previous  conviction 
to  prove  a  fact  essential  to  sustain  the  judgment.  Under  current 
North  Carolina  practice,  the  judgment  or  finding  of  a  court 
generally  cannot  be  used  in  another  case  as  evidence  of  the  fact 
found,  except  where  the  principle  of  res  judicata  is  involved. 
Brandis  on  North  Carolina  Evidence  §  143  (1982).  By  not  adopting 
a  hearsay  exception  for  judgments  of  previous  conviction,  it  is 
intended  that  North  Carolina  practice  with  respect  to  previous 
convictions   remain    the   same. 

Exception  (23)  concerns  a  judgment  as  proof  of  matters  of 
personal,  family  or  general  history,  or  boundaries.  The  Advisory 
Committee's    Note  states: 

"A  hearsay  exception  in  this  area  was  originally 
justified  on  the  ground  that  verdicts  were 
evidence  of  reputation.  As  trial  by  jury 
graduated  from  the  category  of  neighborhood 
inguests,  this  theory  lost  its  validity.  It  was 
never  valid  as  to  chancery  decrees.  Nevertheless 
the  rule  persisted,  though  the  judges  and  writers 
shifted  ground  ani  began  saying  that  the  judgment 
or  decree  was  as  good  evidence  as  reputation.  *** 
The  shift  appears  to  be  correct,  since  the 
process  of  inquiry,  sifting,  and  scrutiny  which 
is  relied  upon  to  render  reputation  reliable  is 
present  in  perhaps  greater  measure  in  the  process 
of  litigation.  While  this  might  suggest  a 
broader  area  of  application,  the  affinity  to 
reputation  is  strong,  and  paraaraph  (23)  goes  no 
further,    not   even   including   character." 

A         judgment      admitted      under      this      exception      is      some 
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evidence  of  the  matter  essential  to  the  judgment,  but  is 
not  a  binding  determination  of  the  matter  for  purposes  of 
the   current   proceeding. 

Generally,  a  judgment  cannot  be  used  under  current  North 
Carolina  practice  to  prove  a  fact  essential  to  the 
judgment,  except  where  the  principle  of  res  judicata  is 
involved.  Brandis  on  North  Carolina  Evidence  §  143 
(1982). 

Exception  (24)  differs  from  Fed.  R.  Evi  d.  803  (2U)  in 
that  the  last  sentence  of  the  federal  rule  does  not 
require  written  notice.  Also,  Exception  (24)  requires  the 
notice  to  be  given  sufficiently  in  advance  of  offering  the 
statement  while  Fed.  R.  Evid-  803(24)  requires  the  notice 
to  be  given  sufficiently  in  advance  of  the  trial  or 
hearing. 

This  exception  makes  admissible  a  hearsay  statement  not 
specifically  covered  by  any  of  the  previous  twenty-three 
exceptions  if  the  statement  has  equivalent  circumstantial 
guarantees  of  trustworthiness  and  the  court  makes  the 
determinations  required  by  the  rule.  This  exception  does 
not  contemplate  an  unfettered  exercise  of  judicial 
discretion,  but  it  does  provide  for  treating  new  and 
presently  unanticipated  situations  which  demonstrate  a 
trustworthiness  within  the  spirit  of  the  specifically 
stated   exceptions. 

Writing  for  the  majority  in  State  v.  Vestal  278  N.C. 
561,    589    (1971),    Justice   Lake   stated    that: 

"No  branch  of  the  law  should  be  less  firmly  bound 
to  a  past  century  than  the  rules  of  evidence. 
The  purpose  of  the  rules  of  evidence  is  to  assist 
the  jury  to  arrive  at  the  truth.  Exceptions  to 
the  hearsay  rule,  evolved  by  the  experience  and 
wisdom  of  our  predecessors  for  that  purpose, 
should  not  be  transformed  by  us  into  rigid  molds 
precluding  all  testimony  not  capable  of  being 
squeezed    neatly    into    one    of   them." 

North  Carolina  courts  have  admitted  hearsay  evidence  in 
many  instances  on  the  ground  that  the  evidence  was  part  of 
the  "res  gestae".  The  res  gestae  formula  has  been 
freguently  resorted  to  in  cases  that  would  seem  to  be  more 
appropriately  governed  by  independent  hearsay  rules.  See 
Drandis  on  North  Carolina  Evidence  §  158  (1982)  .  The 
phrase  res  gestae  "has  been  accountable  for  so  much 
confusion  that  it  had  best  be  denied  any  place  whatever  in 
legal  terminology."  a.  S.  v.  Matot,  146  F.2d.  197  (2d.Cir. 
1944)  (Learned  Hand).  Although  evidence  previously 
governed  by  the  res  gestae  formula  may  now  fall  within  the 
specific    hearsay   exceptions   or    the    catch-all    in      Exception 
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24,   the  res  gestae  formula  should  not  be  relied  on  by  the 
courts. 

"Rule  8  04.   Hearsay  Exceptions;  Declarant  Unavailable. 

(a)  nefinition  of  Unavailability.  'Unavailability  as  a 
witness*  includes  situations  in  which  the  declarant: 

(1)  Is  exempted  by  ruling  of  the  court  on  the  ground  of 
privilege  from  testifying  concerning  the  subject 
matter  of  his  statement;  or 

(2)  Persists  in  refusing  to  testify  concerning  the 
subject  matter  of  his  statement  despite  an  order  of 
the  court  to  do  so;  or 

(3)  Testifies  to  a  lack  of  memory  of  the  subject  matter 
of  his  statement;  or 

(4)  Is  unable  to  be  present  or  to  testify  at  the 
hearing  because  of  death  or  then  existing  physical 
or  mental  illness  or  infirmity;  or 

(5)  Is  absent  from  the  hearing  and  the  proponent  of  his 
statement  has  been  unable  to  procure  his  attendance 
(or  in  the  case  of  a  hearsay  exception  under 
subdivision  (b)  (2),  (3),  or  (4),  his  attendance  or 
testimony)  by  process  or  other  reasonable  means. 

A  declarant  is  not  unavailable  as  a  witness  if  his  exemption, 
refusal,  claim  of  lack  of  memory,  inability,  or  absence  is  due  to 
the  procurement  or  wrongdoing  of  the  proponent  of  his  statement 
for  the  purpose  of  preventing  the  witness  from  attending  or 
testifying. 

(b)  Hearsay  Exceptions.  The  following  are  not  excluded  by  the 
hearsay  rule  if  the  declarant  is  unavailable  as  a  witness: 


(1)  Former  Testimony.  Testimony  given  as  g  witness  at 
another  hearing  of  the  same  or  a  different 
proceeding,  or  in  a  deposition  taken  in  compliance 
with  law  in  the  course  of  the  same  or  another 
proceeding,  if  the  party  against  whom  the  testimony 
is  now  offered,  or,  in  a  civil  action  or 
proceeding,  a  predecessor  in  interest,  had  an 
opportunity  and  similar  motive  to  develop  the 
testimony  by  direct,  cross,  or  redirect 
examination. 

(2)  Statement  Under  Belief  of  Impending  Death.  A 
statement  made  by  a  declarant  while  believing  that 
his  death  was  imminent,  concerning  the  cause  or 
circumstances  of  what  he  believed  to  be  his 
impending    death. 

(3)  Statement  Against  Interest.  A  statement  which  was 
at  the  time  of  its  making  so  far  contrary  to  the 
declarant's  pecuniary  or  proprietary  interest,  or 
so  far  tended  to  subject  him  to  civil  or  criminal 
liability,  or  to  render  invalid  a  claim  by  him 
against  another,  that  a  reasonable  man  in  his 
position  would  not  have  made  the  statement  unless 
he  believed  it  to  be  true.  A  statement  tending  to 
expose  the  declarant  to  criminal  liability  is  not 
admissible  in  a  criminal  case  unless  corroborating 
circumstances  clearly  indicate  the  trustworthiness 
of   the   statement. 
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(U)  statement  of  Personal  or  Family  History.  (A)  A 
statement  concerninq  the  declarant's  own  birth, 
adoption,  marriage,  divorce,  legitimacy, 

relationship  by  blood,  adoption,  or  marriage, 
ancestry,  or  other  similar  fact  of  personal  or 
family  history,  even  though  declarant  had  no  means 
of  acquiring  personal  knowledge  of  the  matter 
stated;  or  (B)  a  statement  concerning  the  foregoing 
matters,  and  death  also,  of  another  person,  if  the 
declarant  was  related  to  the  other  by  blood, 
adoption,  or  marriage  or  was  so  intimately 
associated  with  the  other's  family  as  to  be  likely 
to  have  accurate  information  concerning  the  matter 
declared. 

(5)  Other  Exceptions.  A  statement  not  specifically 
covered  by  any  of  the  foregoing  exceptions  but 
having  equivalent  circumstantial  guarantees  of 
trustworthiness,  if  the  court  determines  that  (ft) 
the  statement  is  offered  as  evidence  of  a  material 
fact;  (B)  the  statement  is  more  probative  on  the 
point  far  which  it  is  offered  than  any  other 
evidence  which  the  proponent  can  procure  through 
reasonable  efforts;  and  (C)  the  general  purposes  of 
these  rules  and  the  interests  of  justice  will  best 
be  served  by  admission  of  the  statement  into 
evidence.  However,  a  statement  may  not  be  admitted 
under      this      exception      unless      the   prooonent    of    it 


gives    written    notice    stating    his    intp>ntion    to    offer 

the      statement    and    the    particulars    of    it,    including 

the    name   and      address      of      the      declarant,      to      the 

adverse      party      sufficiently    in    advance   of   offering 

the   statement    to    provide   the   adverse    party      with      a 

fair      opportunity   to    prepare    to    meet   the   statement. 

COHHENTART 

This   rule   is    identical    to    Fed.    R.    Evid.    BCi    except    for   the    last 
sentence   of    Exception     (3)  ,    which    is   discussed    below. 

Subdivision         (a)         defines        unavailability.  The         Advisory 

Committee's    Note  states: 

"The  definition  of  una vailablity  implements  the 
division  of  hearsay  exceptions  into  two 
categories    by    Rules    803    and    804(b). 

At  common  law  the  unavailability  reguirement  was 
evolved  in  connection  with  particular  hearsay 
exceptions  rather  than  along  general  lines.  *** 
However,  no  reason  is  apparent  for  making 
distinctions  as  to  what  satisfies  unavailability 
for  the  different  exceptions.  The  treatment  in 
the   rule    is    therefore    uniform.*** 

Five    instances   of    unavailability    are    specified: 

(1)  Substantial  authority  supports  the  position 
that  exercise  of  a  claim  of  privilege  by  the 
declarant  satisfies  the  reguirement  of 
unavailability  (usually  in  connection  with  former 
testimony).***  A  ruling  by  the  judge  is 
required,  which  clearly  implies  that  an  actual 
claim   of    privilege    must    be   made. 

(2)  A  witness  is  rendered  unavailable  if  he 
simply  refuses  to  testify  concerning  the  subject 
matter  of  his  statement  despite  judicial 
pressures  to  do  so,  a  position  supported  by 
similar   considerations    of    practicality.*** 

(3)  The  position  that  a  claimed  lack  of  memory 
by  the  witness  of  the  subject  matter  of  his 
statement  constitutes  unavailability  likewise 
finds  support  in  the  cases,  though  not  without 
dissent.  If  the  claim  is  successful,  the 
practical    effect    is   to   put   the      testimony      beyond 


reach,  as  in  the  other  insti=iTices.  In  this 
instance,  however,  it  will  be  noted  that  the  lack 
of  memory  must  be  established  by  the  testimony  of 
the  witness  himself,  which  clearly  contemplates 
his  production  and  subjection  to  cross- 
examination. 

(4)  Death  and  infirmity  find  qeneral  recognition 
as    grounds.*** 

(5)  Absence  from  the  hearing  coupled  with 
inability  to  compel  attendance  by  process  or 
other  reasonable  means  also  satisfies  the 
requirement. *♦* 

If  the         conditions        otherwise        constituting 

unavailability  result  from  the  procurement  or 
wrongdoing  of  the  proponent  of  the  statement,  the 
reguirement  is  not  satisfied.  The  rule  contains 
no  requirement  that  an  attempt  be  made  to  take 
the   deposition   of   a    declarant." 

Under  North  Carolina  law  the  unavailability  requirement  varies 
with    respect    to    particular   hearsay    reguireraents. 

Under  the  hearsay  exception  for  former  testimony.  North 
Carolina  courts  recognize  grounds  (1)  ,  C*)  ,  and  (5).  Brandis  on 
North  Carolina  Evidence  %145  (1982).  Although  grounds  (2)  and 
(3)  are  not  explicitly  accepted  or  rejected  by  existing  North 
Carolina  precedents.  Professor  Brandis  asserts  that  they  should 
be   accepted    when   occasion   arises.       Id.    at    575- 

Under  the  hearsay  exception  for  dying  declarations,  G.S.  8-51.1 
requires   that    the    declarant    be    dead. 

Under  the  exception  for  statements  against  interest,  apparently 
any  legitimate  reason  for  unavailability  is  sufficient.  Brandis 
on    North   Carolina    Evidence    5147,    at    589,    n.    80    (1982). 

With  respect  to  statements  of  family  history,  it  was  said  in 
the  older  cases  that  the  declarant  must  be  dead.  However, 
Professor  Brandis  asserts  that  any  legitimate  reason  for 
unavailability    should    be    acceptable.       Id.    at    597. 

The    Advisory    Committee's    Note    states: 

"If  the  conditions  otherwise  constituting 
unavailability  result  from  the  procurement  or 
wrongdoing  of  the  proponent  of  the  statement,  the 
reguirement  is  not  satisfied.  The  rule  contains 
no  requirement  that  an  attempt  be  made  to  take 
the   deposition   of    a   declarant." 

Exception    (1)    concerns   former   testimony. 
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In  North  Carolina,  the  "testimony  must  have  been  qiven  at  a 
former  trial  of  the  same  cause,  or  a  preliminary  stage  of  the 
same  cause,  or  the  trial  of  another  cause  involving  the  issue  and 
subject  matter  to  which  the  testimony  is  directed  at  the  current 
trial."  Brand  is  on  Worth  Carolina  Evidence  §145,  at  575-76 
( 1982)  (footnotes   omitted).      The    Advisory   Committee's    Note   states: 

"The  common  law  did  not  limit  the  admissibility 
of  former  testimony  to  that  given  in  an  earlier 
trial  of  the  same  case,  although  it  did  require 
identity  of  issues  as  a  means  of  insuring  that 
the  former  handling  of  the  witness  was  the 
equivalent  of  what  would  now  be  done  if  the 
opportunity  were  presented.  Modern  decisions 
reduce  the  requirement  to  'substanti al •  identity. 
Mccormick  §233.  Since  identity  of  issues  is 
significant  only  in  that  it  bears  on  motive  and 
interest  in  developing  fully  the  testimony  of  the 
witness,  expressing  the  matter  in  the  latter 
terms   is    preferable.       Id." 

Also,    the    Advisory   Committee's    Note    states: 

"Under  the  exception,  the  testimony  may  be 
offered  (1)  against  the  party  against  whom  it  was 
previously  offered  or  (2)  against  the  partv  bjr 
whom  it  was  previously  offered.  In  each  instance 
the  question  resolves  itself  into  whether 
fairness  allows  imposing,  upon  the  party  against 
whom  now  offered,  the  handling  of  the  witness  on 
the  earlier  occasion.  (1)  If  the  party  against 
whom  now  offered  is  the  one  against  whom  the 
testimony  was  offered  previously,  no  unfairness 
is  apparent  in  requiring  him  to  accept  his  own 
prior  conduct  of  cross-examination  or  decision 
not  to  cross-examine.  Only  demeanor  has  been 
lost,  and  that  is  inherent  in  the  situation.  (2) 
If  the  party  against  whom  now  offered  is  the  one 
by  whom  the  testimony  was  offered  previously,  a 
satisfactory  answer  becomes  somewhat  more 
difficult.  One  possibility  is  to  proceed 
somewhat  along  the  line  of  an  adoptive  admission, 
i.e.,  by  offering  the  testimony  proponent  in 
effect  adopts  it.  However,  this  theory  savors  of 
discarded  concepts  of  witnesses'  belonging  to  a 
party,  of  litigants'  ability  to  pick  and  choose 
witnesses,  and  of  vouching  for  one's  own 
witnesses.  ***  A  more  direct  and  acceptable 
approach  is  simply  to  recognize  direct  and 
redirect  examination  of  one's  own  witness  as  the 
equivalent  of  cross-examining  an  opponent's 
witness.  ***  Allowable  techniques  for  dealing 
with  hostile,  double-crossing,  forgetful,  and 
mentally      deficient      witnesses    leave   no    substance 


North  Carolina  practice  currently  permits  testimony  against  the 
party  against  whom  it  was  offered.  Brandis  on  North  Carolina 
Evidence  §145,  at  577  (1982).  There  are  no  North  Carolina  cases 
concerning  testimony  offered  against  the  party  b^  whom  it  was 
previously    offered. 

With  respect  to  identity  of  the  parties,  the  Advisory 
Committee's   Note  states: 

"As  a  further  assurance  of  fairness  in  thrusting 
upon  a  party  the  prior  handling  of  the  witness, 
the  common  law  also  insisted  upon  identity  of 
parties,  deviating  only  to  the  extent  of  allowing 
substitution  of  successors  in  a  narrowly 
construed  privity.  Mutuality  as  an  aspect  of 
identity  is  now  generally  discredited,  and  the 
reguirement  of  identity  of  the  offering  party 
disappears  except  as  it  might  affect  motive  to 
develop  the  testimony.  ***  The  guestion  remains 
whether  strict  identity,  or  privity,  should 
continue  as  a  requirement  with  respect  to  the 
party    against   whom    offered." 

North  Carolina  practice  apparently  departs  from  the  privity 
requirement  to  the  extent  of  allowing  former  testimony  "if  the 
party  against  whom  it  was  admitted  had  not  merely  an  opportunity 
for  cross-examination  but  the  same  motive  for  cross-examination 
as  the  party  against  whom  it  is  offered."  Brandis  on  North 
Carolina  Evidence  ^1U5,  at  577  (1982).  Exception  (1)  permits 
former  testimony  in  civil  cases  if  a  predecessor  in  interest  had 
an    opportunity    and    similar    motive   to    develop    the    testimony. 

Under  certain  circumstances.  Exception  (1)  permits  a  broader 
use  of  depositions  than  does  N.C.  Civ.  Pro.  Rule  32.  See  also 
G.S.     8-83^ 

Exception  (2)  differs  from  Fed.  R.  Evid.  804(b)  (2)  in  that  it 
omits  the  phrase  "In  a  prosecution  for  homicide  or  in  a  civil 
action    or   proceeding". 

The  exception  is  similar  to  G.S.  8-51.1.  Unlike  Fed.  P.  Evid. 
804(b)(2)  which  limits  admissibility  of  dying  declarations  in 
criminal  cases  to  homicide  prosecution.  Exception  (2)  and  G.S.  8- 
51.1  permit  dving  declarations  to  be  admitted  in  all  types  of 
criminal  and  civil  actions  and  proceedings.  Under  G.S.  8-51.1 
the  declarant  must  have  died  from  the  causes  or  circumstances  on 
hhich  he  commented.  Upon  adoption  of  Exception  (2),  G.S.  8-51_1 
should    be    repealed. 


Exception  (3)  concerns  statements  against  interest  and  differs 
from  Fed.  R-  Evid.  80U(b)  (3)  as  noted  belotf.  The  Advisory 
Committee's    Note  states: 

"The  circomstantial  guaranty  of  reliability  for 
declarations  against  interest  is  the  assumption  that 
persons  do  rot  make  statements  which  are  damaging  to 
themselves  unless  satisfied  for  good  reason  that  they  are 
true.  **♦  If  the  statement  is  that  of  a  party,  offered  by 
his  opponent,  it  comes  in  as  an  admission,  ***  and  there 
is  no  occasion  to  inquire  whether  it  is  against  interest, 
this  not  being  a  condition  precedent  to  admissibility  of 
admissions   by    opponents." 

North  Carolina  cases  have  recognized  declarations  against 
pecuniary  or  proprietary  interest  as  an  exception  to  the  hearsay 
rule.  See  Brandis  on  North  Carolina  Evidence  ^147  (1982).  In 
Stal§  Z-  naYW02^»  295  N.C.  709,  the  North  Carolina  Supreme  Court 
abandoned  the  Court's  previous  approach  that  excluded  from  the 
exception    3eclarations   against    penal    interest. 

The  last  sentence  of  Fed.  R.  Evid.  804(b)  (3)  provides  that:  "A 
statement  tending  to  expose  the  declarant  to  criminal  liability 
and  offered  to  exculpate  the  accused  is  not  admissible  unless 
corroborating  circumstances  clearly  indicate  the  trustworthiness 
of  the  statement."  Requiring  corroborating  circumstances  to 
indicate  clearly  the  trustworthiness  of  statements  exculpating 
the  accused  while  imposing  no  such  reguirement  with  respect  to 
statements  irplicating  the  accused  laises  serious  constitutional 
questions.  Accordingly,  Exception  (3)  differs  from  Fed,  R.  Evid. 
804  (b)  (3)  in  that  it  imposes  the  requirement  of  corroborating 
circumstances  with  respect  to  both  exculpating  and  implicating 
statements. 

In  Haywood,  the  Court  listed  several  very  restrictive 
requirements  that  a  declaration  against  penal  interest  must  meet. 
The  exception  should  not  be  construed  to  add  requirements  in 
addition  to  the  requirement  that  "corroborating  circumstances 
clearly  indicate  the  trustworthiness  of  the  statement."  As  the 
Advisory     Committee's        Mote        states:  "The        reguirement        of 

corroboration      should      be      construed      in      such      a      manner      as      to 
effectuate   its   purpose  of   circumventing    fabrication." 

Declarations  against  penal  interests  are  admissible  in  both 
criminal      and      civil      cases.  However,         the        requirement        of 

corroborating   circumstances   applies   only   in   criminal    cases. 

The  exception  does  not  purport  to  deal  with  questions  of  the 
right    to   confrontation. 

Exception  (4)  concerns  statements  of  personal  or  family 
history. 

The   common   law   requirement    in    North   Carolina    that   a   declaration 
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in  this  area  raust  have  been  made  before  the  beginning  of  the 
controversy  was  dropped  in  Fed.  R.  Evid.  801  (b)  (3),  which  is 
identical  to  this  exception,  as  bearing  more  appropriately  on 
weight  than  admissibility.  See  Brandis  on  North  Carolina 
Evidence  §149  (1982);  Advisory  Coraraittee' s  Note.  Dnlike  North 
Carolina  law  that  requires  that  the  declarant  be  dead.  Rule  80U 
merely  requires  that  the  declarant  be  unavailable.  See  Brandis, 
supra. 

The  first  part  of  the  rule  specifically  disclaims  any  need  of 
firsthand  knowledge  respecting  declarant's  own  personal  history. 
Advisory   Committee's    Note. 

The  second  part  of  the  rule  deals  with  declarations  concerning 
the  history  of  another  person.  North  Carolina  common  law 
provides  that  the  declarant  is  qualified  if  related  by  blood  or 
marriage.  Brandis,  su^ra.  In  addition,  and  contrary  to  the 
common  law  in  North  Carolina,  the  declarant  qualifies  under  the 
exception    by   virtue   of   intimate    association    with   the    family. 

The  Advisory  Committee's  Note  states  that:  "The  requirement 
sometimes  encountered  that  when  the  subject  of  the  statement  is 
the  relationship  between  two  other  persons  the  declarant  must 
qualify  as  to  both  is  omitted.  Relationship  is  reciprocal." 
There   are  no    North    Carolina   cases   on   this    point. 

Exception  (5)  is  identical  to  Rule  803(24)  and  differs  from  the 
federal   rule.       See    commentary    to    Pule   803(24). 

"Rule    8  05-      Hearsay    Within   Hearsay. 

Hearsay  included  within  hearsay  is  not  excluded  under  the 
hearsay  rule  if  each  part  of  the  combined  statements  conforms 
with    an   exception   to   the   hearsay   rule    provided    in   these   rules. 

COHflENTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  805.  The  Advisory 
Committee's   Note   states: 

"On  principle  it  scarcely  seems  open  to  doubt 
that  the  hearsay  rule  should  not  call  for 
exclusion  of  a  hearsay  statement  which  includes  a 
further  hearsay  statement  when  both  conform  to 
the  requirements  of  a  hearsay  exception.  Thus  a 
hospital  record  might  contain  an  entry  of  the 
patient's  age  based  on  information  furnished  by 
his  wife.  The  hospital  record  would  qualify  as  a 
regular  entry  except  that  the  person  who 
furnished  the  information  was  not  acting  in  the 
routine      of   the   business.      However,    her   statement 


independently  qualifieK  as  a  statement  of 
pedigree  (if  she  is  unavailable)  or  as  a 
statement  made  for  purposes  of  diagnosis  or 
treatment,  and  hence  each  link  in  the  chain  falls 
under  sufficient  assurance.  Or,  further  to 
illustrate,  a  dying  declaration  may  incorporate  a 
declaration        against         interest  by  another 

declarant.       See    HcCormick    *    290,    p.    611." 

Rule      805      is      consistent      with    North    Carolina    practice. 
See,    e.g..    State  v.    Con  nle^ ,    295    N.  C.    327    (1978). 

"Rule      806.         Attacking      and      Supporting     Credibility    of 
Declarant. 

When      a      hearsay      statement      has   been    admitted    in    evidence,    the 

credibility   of    the    declarant    may    be    attacked,    and    if    attacked   may 

be   supported,    by   any   evidence    which   would    be   admissible    for   those 

purposes   if   declarant    had    testified    as   a    witness.       Evidence    of      a 

statement      or      conduct    by   the    declarant    at    any   time,    inconsistent 

with    his   hearsay   statement,    is   not      subject      to      any      requirement 

that    he    may    have   been    afforded    an   opportunity    to   deny   or    explain. 

If    the   party   against    whom    a   hearsay   statement    has      been      admitted 

calls      the      declarant      as      a      witness,      the      party    is   entitled   to 

examine   him   on    the    statement   as    if   under   cross-examination. 

COMMENTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  806  except  that  the 
phrase  "or  a  statement  defined  in  801(d)  (2)  (C)  ,  (D)  ,  or  (E)  "  has 
been  omitted  from  the  first  sentence.  Fed.  R.  Evid.  801  treats 
admissions  by  a  party- opponent  as  statements  that  are  not 
hearsay.  Since  Rule  801  treats  such  statements  as  exceptions  to 
the   hearsay    rule,    the   above    phrasfe   is    superfluous. 

The    Advisory    Committee's    Note   states: 

"The  declarant  of  a  hearsay  statement  which  is 
admitted  in  evidence  is  in  effect  a  witness.  His 
credibility  should  in  fairness  be  subject  to 
impeachment  and  support  as  though  he  had  in  fact 
testified.  See  Rules  608  and  609.  There  are 
however,  some  special  aspects  of  the  impeaching 
of  a  hearsay  declarant        which        require 
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consideration-  These  special  aspects  center  upon 
impeachment  by  inconsistent  statement,  arise  from 
factual  differences  which  exist  between  the  use 
of  hearsay  and  an  actual  witness  and  also  between 
various  kinds  of  hearsay,  and  involve  the 
question  of  applying  to  declarants  the  general 
rule  disallowing  evidence  of  an  inconsistent 
statement  to  impeach  a  witness  unless  he  is 
afforded    an    opportunity   to   deny   or   explain.    *** 

The  principal  difference  between  using  hearsay 
and  an  actual  witness  is  that  the  inconsistent 
statement  will  in  the  case  of  the  witness  almost 
inevitably  of  necessity  in  the  nature  of  things 
be  a  prior  statement,  which  it  is  entirely 
possible  and  feasible  to  call  to  his  attention, 
while  in  the  case  of  hearsay  the  inconsistent 
statement  may  well  be  a  subsequent  one,  which 
practically  precludes  calling  it  to  the  attention 
of  the  declarant.  The  result  of  insisting  upon 
observation  of  this  impossible  requirement  in  the 
hearsay  situation  is  to  deny  the  opponent, 
already  barred  from  cross-examination,  any 
benefit        of         this        important        technique  of 

impeachment.  The  writers  favor  allowing  the 
subsequent  statement.  McCormick  §  37,  p.  69;  3 
Wigmore   §    1033.    *♦* 

When  the  impeaching  statement  was  made  prior  to 
the  hearsay  statement,  differences  in  the  kinds 
of  hearsay  appear  which  arguably  may  justify 
differences      in      treatment.  If        the        hearsay 

consisted  of  a  simple  statement  by  the  witness, 
e.g.,  a  dying  declaration  or  a  declaration 
against  interest,  the  feasibility  of  affording 
him  an  opportunity  to  deny  or  explain  encounters 
the  same  practical  impossibility  as  where  the 
statement  is  a  subsequent  one,  just  discussed, 
although  here  the  impossibility  arises  from  the 
total  absence  of  anything  resembling  a  hearing  at 
which  the  natter  could  be  put  to  him.  The  courts 
by  a  large  majority  have  ruled  in  favor  of 
allowing  the  statenent  to  be  used,  unc^er  these 
circumstances.  McCormick  §  37,  p.  69;  3  Wigmore 
§  1033.  If,  however,  the  hearse  v  consists  of 
former  testimony  or  a  deposition,  the  possibility 
of  calling  the  prior  statement  to  the  attention 
of  the  witness  or  deponent  is  not  ruled  out, 
since  the  opportunity  to  cross-examine  was 
available.  It  might  thus  be  concluded  that  with 
former  testimonv  or  depositions  the  conventional 
foundation  should  be  insisted  upon.  Most  of  the 
cases  involve  depositions,  and  Wigmore  describes 
them    as   divided.       3    Higmore    §      1031.         Deposition 


procedures  at  best  are  cumbersome  and  expensive, 
and  to  require  the  laying  of  the  foundation  may 
impose  an  undue  burden.  Under  the  federal 
practice,  there  is  no  way  of  knowing  with 
certainty  at  the  time  of  taking  a  deposition 
whether  it  is  merely  for  discovery  or  will 
ultimately  end  up  in  evidence.  With  respect  to 
both  former  testimony  and  depositions  the 
possibility  exists  that  knowledge  of  the 
statement  might  not  be  acquired  until  after  the 
time  of  the  cross-examination.  Moreover,  the 
expanded  admissibility  of  former  tesMmony  and 
depositions  under  Rule  B04(b)  (1)  calls  for  a 
correspondingly  expanded  approach  to  impeachment. 
The  rule  dispenses  with  the  requirement  in  all 
hearsay  situations,  which  is  readily  administered 
and    best    calculated    to    lead    to   fair   results.  " 

In  Hooper  v.  Woore,  48  N.  C.  428  (1856),  the  court  stated 
that  in  order  to  impeach  the  credibility  of  a  declarant  by 
showing  an  inconsistent  statement  made  before  the  time 
when  a  deposition  was  taken,  the  declarant  must  be  given 
an  opportunity  to  explain.  Professor  Brandis  is  uncertain 
whether  the  requirement  of  an  opportunity  to  explain  bars 
proof  of  statements  or  conduct  showing  bias  on  the  part  of 
a  hearsay  declarant  not  present  to  testify;  but  in  his 
view  it  should  not.  Brandis  oB  North  Carolina  Evidence  § 
48,     p.     183     (1982). 

The  provision  for  cross-examination  of  a  declarant  upon 
his  hearsay  statement  is  a  corollary  of  general  principles 
of  cross-examination  and  is  consistent  with  North  Carolina 
practice.       See    N.C-    Civ.    Pro.    Rule   32(c)- 

"AETICLE    9. 

"Authentication  and  Identification. 

"Rule  901.   Requirement  of  Authentication  or  Identification. 

(a)  General  Provision.  The  requirement  of  authentication  or 
identification  as  a  condition  precedent  to  admissibility  is 
satisfied  by  evidence  sufficient  to  support  a  finding  that  the 
matter  in  question  is  what  its  proponent  claims. 

(b)  Illustrations.  By  way  of  illustration  only,  and  not  by 
way  of  limitation,  the  following  are  examples  of  authentication 
or   identification  conforming  with  the  requirements  of  this  rule: 
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(1)  Testimony  of  Witness  with  Knowledae.  Testimony 
that  a  matter  is  what  it  is  claimed  to  be. 

(2)  Nonexpert  Opinion  on  Handwriting.  Nonexpert 
opinion  as  to  the  genuineness  of  handwriting,  based 
upon  familiarity  not  acquired  for  purposes  of  the 
litigation. 

(3)  Comparison  by  Trier  or  Expert  Witness.  Comparison 
by  the  trier  of  fact  or  by  expert  witnesses  with 
specimens  which  have  been  authenticated. 

(4)  Distinctive  Characteristics  and  the  Like. 
Appearance,  contents,  substance,  internal  patterns, 
or  other  distinctive  characteristics,  taken  in 
conjunction  with  circumstances. 

(5)  Voice  Identification.  Identification  of  a  voice, 
whether  heard  firsthand  or  through  mechanical  or 
electronic  transmission  or  recording,  by  opinion 
based  upon  hearing  the  voice  at  any  time  under 
circumstances  connecting  it  with  the  alleged 
speaker. 

(6)  Telephone  Conversations.  Telephone  conversations, 
by  evidence  that  a  call  was  made  to  the  number 
assigned  at  the  time  by  the  telephone  company  to  a 
particular  person  or  business,  if  (A)  in  the  case 
of  a  person,  circumstances,  including  self- 
identification,  show  the  person  answering  to  be  the 
one  called,  or  (B)  in  the  case  of  a  business,  the 
call  was  made   to   a   place   of   business   and   the 


conversation  relatet^  to  business  reasonably 
transacted  over  the  telephone. 

(7)  Public  Records  or  Reports.  Evidence  that  a  writing 
authorized  by  law  to  be  recorded  or  filed  and  in 
fact  recorded  or  filed  in  a  public  office,  or  a 
purported  public  record,  report,  statement,  or  data 
compilation,  in  any  form,  is  from  the  public  office 
where  items  of  this  nature  are  kept. 

(8)  Ancient  Documents  or  Data  Compilations.  Evidence 
that  a  document  or  data  compilation,  in   any   form, 

(A)  is  in  such  condition  as  to  create  no  suspicion 
concerning  its  authenticity,  (B)  W3s  in  a  place 
where  it,  if  authentic,  would  likely  be,  and  (C) 
has  been  in  existence  2  0  years  or  more  at  the  time 
it  is  offerod. 

(9)  Process  or  System.  Evidence  describing  a  process 
or  system  used  to  produce  a  result  and  showing  that 
the   process  or  system  produces  an  accurate  result. 

(10)  Methods  Provided  by  Statute.  Any  method  of 
authentication  or  identification  provided  by 
statute. 

COMMENTARY 

This  rule  is  identical  to  Fed.  R.  Evid.  901  except  that  in 
example  (10)  the  word  "statute"  is  inserted  in  lieu  of  the  phrase 
"Act  of  Congress  or  by  other  rules  prescribed  by  the  Supreme 
Court    pursuant    to   statutory    authority." 

The    Advisory    Committee's   Note   states: 

"Subdivision  (a)-  Authentication  and 

identification      represent      a      special      aspect      of 
relevancy.       ***   Thus   a    telephone   conversation    may 


be  itrf'lovant  because  on  a  n  unnilate'l  topic  or 
because  the  speaker  is  not  identified.  The 
latter  aspect  is  the  one  here  involved.  Wiamore 
describes  the  need  for  authentication  as  "an 
inherent  logical  necessity."  7  Wiqmcre  *  2129,  p. 
56a. 

This  requirement  of  showing  authenticity  or 
identity  falls  in  the  category  of  relevancy 
dependent  upon  fulfillment  of  a  condition  of  fact 
and  is  governed  by  the  procedure  set  forth  in 
Rule    104(b). 

The  common  law  approach  to  authentication  of 
documents  has  been  criticized  as  an  'attitude  of 
agnosticism,'  McCormick,  Cases  on  Evidence  388, 
n.  4  (3rd  ed.  1956),  as  one  which  'departs 
sharply  from  men's  customs  in  ordinary  affairs,' 
and  as  presenting  only  a  slight  obstacle  to  the 
introduction  of  forgeries  in  comparison  to  the 
time  and  expense  devoted  to  proving  genuine 
writings  which  correctly  show  their  origin  on 
their  face,  rtcCormick  §  185,  pp.  395,  396. 
Today,  such  available  procedures  as  requests  to 
admit  and  pretrial  conference  afford  the  means  of 
eliminating  much  of  the  need  for  authentication 
or  identification.  Also,  significant  inroads 
upon  the  traditional  insistence  on  authentication 
and  identification  have  been  made  by  accepting  as 
at  least  prima  facie  geniine  items  of  the  kind 
treated  in  Rule  902,  infra.  However,  the  need 
for  suitable  methods  of  proof  still  remains, 
since  criminal  cases  pose  their  own  obstacles  to 
the  use  of  preliminary  procedures,  unforeseen 
contingencies  mav  arise,  and  cases  of  genuine 
controversy   will   still    occur." 

Subdivision    (a)     is    in    accord    with    North   Carolina   practice. 

With        respect        to        subdivision         (b)  ,         the      Advisory 
Committee's    Note  states: 

"The  treatment  of  authentication  and 

identification  draws  largely  uoon  the  experience 
embodied  in  the  common  law  and  in  statutes  to 
furnish  illustrative  applications  of  the  general 
principle  set  forth  in  subdivision  (a).  The 
examples  are  not  intended  as  an  exclusive 
enumeration  of  allowable  methods  but  are  meant  to 
guide  and  suggest,  leaving  room  for  growth  and 
development    in    this   area    of    the    law. 

The  examples  relate  for  the  most  part  to 
documents,    with    some      attention      given      to      voice 


communications  and  computer  printouts.  As 
Wigmore  noted,  no  special  rules  have  been 
developed  for  authenticating  chattels.  Wigmore, 
Code   of   Evidence    §    2086     (3rd   ed.     1942). 

It  should  be  observed  that  compliance  with 
requirements  of  authentication  or  identification 
by  no  means  assures  admission  of  an  item  into 
evidence,  as  other  bars,  hearsay  for  example,  may 
remain . 

Example  (1)  contemplates  a  broad  spectrum  ranging 
from  testimony  of  a  witness  who  was  present  at 
the  signing  of  a  document  to  testimony 
establishing  narcotics  as  taken  from  an  accused 
and  accounting  for  custody  through  the  period 
until    trial,    including    laboratory   analysis." 

Example    (1)     is   in    accord    with    No'-th   Carolina   practice. 

The    Advisory   Committee's    Note   states: 

"E^cample  (2)  states  conventional  doctrine  as  to 
lay        identification        of        handwriting,  which 

recognizes  that  a  sufficient  familiarity  with  the 
handwriting  of  another  person  may  be  acguired  by 
seeing  him  write,  by  exchanging  correspondence, 
or  by  other  means,  to  afford  a  basis  for 
identifying  it  on         subsequent        occasions. 

Mccormick  ^  189.  **«  Testimony  based  upon 
familiarity  acquired  for  purposes  of  the 
litigation  is  reserved  to  the  expert  under  the 
example  which    follows. " 

Example       (2)       is      in      accord    with    North    Carolina    practice. 
See    Brandis   on    North    Carolina    Evidence    §    19  7    (198  2)  . 

Example  (3)  is  comparison  by  the  trier  of  fact  or  by 
expert  witnesses  with  specimens  that  have  been 
authenticated.  In  State  v.  LeDuc,  306  N.C.  62  (1082), 
the  Court  permitted  handwriting  comparisons  by  the  jury 
unaided  by  lay  or  expert  testimony.  G.S.  8-10,  which 
should  be  repealed  upon  enactment  of  this  rule,  requires 
that  the  exemplar  used  for  ':: on p? ri son  he  "proved  to  the 
satisfaction  of  the  iudqe  to  be  genuine".  However,  the 
AdTisory   Committee's   Note   states: 

"The  history  of  common  law  restrictions  upon  the 
technique         of         proving         or         disproving  the 

genuineness  of  a  disputed  specimen  of  handwriting 
through  comparison  with  a  genuine  specimen,  by 
either  the  testimony  of  expert  witnesses  or 
direct  viewing  by  the  triers  themselves,  is 
detailed      in   7    Wigmore    §§    1991-1994.       Tn   breaking 
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away,  the  English  Common  Law  Procedure  Act  of 
185a,  17  ana  13  Vict.,  c.  125,  «27,  cautiously 
allowed  expert  or  trier  to  use  exemplars  'proved 
to  the  satisfaction  of  the  judge  to  be  genuine' 
for  purposes  of  comparison.  The  language  found 
its  way  into  numerous  statutes  in  this  country, 
e.g.,  California  Evidence  Code  §§  1117,  1418, 
While  explainable  as  a  measure  of  prudence  in  the 
process  of  breaking  with  precedent  in  the 
handwriting  situation,  the  reservation  to  the 
-judge  of  the  question  of  the  genuineness  of 
exemplars  and  the  imposition  of  an  unusually  high 
standard  of  persuasion  are  at  variance  with  the 
general  treatment  of  relevancy  which  depends  upon 
fulfillment  of  a  condition  of  fact.  Rule  104(b). 
No  similar  attitude  is  found  in  other  comparison 
situations,  e.g.,  ballistics  comparison  by  jury 
...  or  by  experts  ...  and  no  reason  appears  for 
its  continued  existence  in  handwriting  cases. 
Consequently  Example  (3)  sets  no  higher  standard 
for  handwriting  specimens  and  treats  all 
comparison  situations  alike,  to  be  governed  by 
Rule    104(b). 

Precedont  supports  the  acceptance  of  visual 
comparison  as  sufficiently  satisfying  preliminary 
authentication  requirements  for  admission  in 
evidence.    *** 

Example  (4)  .  The  characteristics  of  the  offered 
item  itself,  considered  in  the  light  of 
circumstances,  afford  authentication  techniques 
in  great  variety.  Thus  a  document  or  telephone 
conversation  may  be  shown  to  have  emanated  from  a 
particular  person  by  virtue  of  its  disclosing 
knowledge  of  facts  known  pecaliarly  to  him...; 
similarly,  a  letter  may  be  authenticated  by 
content  and  circumstances  indicating  it  was  in 
reply  to  a  duly  authenticated  one.  ***  Language 
patterns  may  indicate  authenticity  or  its 
opposite. " 

Example       (4)       is      in      accord    with    North    Carolina    practice. 
See   generally    Brandis,    su^ra,    §§    19  5,    236. 

The    Advisory    Coraraitteo's    Mote    states: 

"Example  (5).  Since  aural  voice  identification 
is  not  a  subject  of  expert  testimony,  the 
requisite  familiarity  may  be  acquired  either 
before  or  after  the  particular  speaking  which  is 
the  subject  of  the  identification,  in  this 
respect  resembling  visual  identification  of  a 
oerson    rather   than   identification   of   handwriting. 


Cf.    Example    (2),    supra." 

Example       (5)       is      in      accord    with    North    Carolina    practice. 
See   generally    Brand is,    supra,    *    9  6. 

The    Advisory   Committee's    Note    states: 

"Example  (6).  The  cases  are  in  aqreement  that  a 
mere  assertion  of  his  identity  by  a  person 
talking  on  the  telephone  is  not  sufficient 
evidence  of  the  authenticity  of  the  conversation 
and  that  additional  evidence  of  his  identity  is 
reguired.  The  addj.tional  evidence  need  not  fall 
in  any  set  pattern.  Thus  the  content  of  his 
statements  or  the  reply  technique,  under  Example 
{<*)  ,  supra ,  or  voice  identification,  under 
Example         (5)  ,         may         furnish        the  necessary 

foundation.  Outgoing  calls  made  by  the  witness 
involve        additional        factors  bearing  upon 

authenticity.  The  calling  of  a  number  assigned 
by  the  telephone  company  reasonably  supports  the 
assumption  that  the  listing  is  correct  and  that 
the  number  is  the  one  reached.  If  the  number  is 
that  of  a  place  of  business,  the  mass  of 
authority  allows  an  ensuing  conversation  if  it 
relates  to  business  reasonably  transacted  over 
the  telephone,  on  the  theory  that  the  maintenance 
of  the  telephone  connection  is  an  invitation  to 
do  business  without  further  identification. 
Otherwise,  some  additional  circumstance  of 
identification  of  the  speaker  is  reguired.  The 
authorities  divide  on  the  guestion  whether  the 
self-identifying        statement        of        the  person 

answering  suffices.  Example  (6)  answers  in  the 
affirmative  on  the  assumption  that  usual  conduct 
respecting  telephone  calls  furnish  adequate 
assurances  of  regularity,  bearing  in  mind  that 
the  entire  matter  is  open  to  exploration  before 
the   trier    of    fact. " 

Part  (A)  of  Example  (6)  is  in  accord  with  North  Carolina 
practice.  See  Brandis,  supra,  ^  96.  Part  (B)  permits 
identity  to  be  established  by  evidence  that  the  call  was 
made  to  a  place  of  business  and  the  conversation  related 
to  business  reasonably  transacted  over  the  telephone. 
There   are   no    North    Carolina   cases   directly    on    this      point. 

The   Advisory   Committee's   Note   states: 

"Example  (7).  Public  records  are  regularly 
authenticated  by  proof  of  custody,  without  more. 
.IcCormick  §  191;  7  Wigmore  §§  2158,  2159.  The 
example  extends  the  principle  to  include  data 
stored    in    computers   and    similar    methods,    of    which 
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increasing  use  in  the  public  records  area  may  be 
expected.  " 

Exrmple  (7)  is  in  accord  with  North  Carolina  practice. 
See    Brand is,    supra.    *    ^^5. 

The    Advisory   Committee's    Note   States: 

"Example  (8)  ,  The  familiar  ancient  document  rule 
of  the  common  law  is  extended  to  include  data 
stored  electronically  or  by  other  similar  means. 
Since  the  importance  of  appearance  diminishes  in 
this  situation,  the  importance  of  custody  or 
place  where  found  increases  correspondingly. 
This  expansion  is  necessary  in  view  of  the 
widespread  use  of  methods  of  storing  data  in 
forms    other   than   conventional   written    records. 

s.ny  time  period  selected  is  bound  to  be 
arbitrary.  The  common  law  period  of  30  years  is 
here  reduced  to  20  years,  with  some  shift  of 
emphasis  from  the  probable  unavailability  of 
witnesses  to  the  unlikeliness  of  a  still  viable 
fraud    after   the   lapse    of   time.    *** 

The  application  of  Example  (8)  is  not  subject  to 
any  limitation  to  title  documents  or  to  any 
requirement  that  possession,  in  the  case  of  a 
title  document,  has  been  consistent  with  the 
document.       See   McCormick    §    190." 

Example  (8)  is  in  accord  with  North  Carolina  practice, 
except  that  the  period  of  30  years  is  reduced  to  20  years. 
See    Brand  is,    supra,    §    196. 

The    Advisory   Committee's   Note   states: 

"Example  (9)  is  designed  for  situations  in  which 
the  accuracy  of  a  result  is  dependent  upon  a 
process  or  system  which  produces  it.  X-rays 
afford  a  familiar  instance.  Among  more  recent 
developments  is  the  computer....  Example  (9)  does 
not,  of  course,  foreclose  taking  iudicial  notice 
of   the    accuracy    of   the   process    or   system." 

Example    (9)     is    in    accord    with    North    Carolina    practice. 

Example  (10)  makes  clear  that  methods  of  authentication 
provided  by  the  Rules  of  Civil  Procedure  or  other  statutes 
are  not  intended  to  be  supierseded.  Illustrative  are  the 
provisions  for  authentication  of  official  records  in  Civil 
Procedure  Rule  44  and  for  the  authentication  of 
depositions   in   Civil    Procedure   Pule    30(f). 


"Rule    9  02-       Self-Autheptication. 

Extrinsic  evidence  of  authenticity  as  a  conrlition  precedent  to 
admissibility    is   not    required    with    respect    to    the    followinq: 

(1)  Domestic  Public  Documents  Under  Seal.  A  document  bearinq 
a  seal  purportinq  to  be  that  of  the  United  States,  or  of  any 
state,  district,  commonwealth,  territory  or  insular  possession 
thereof,  or  the  Trust  Territory  of  the  Pacific  Islands,  or  of  a 
political  subdivision,  department,  officer,  or  aqency  thereof, 
and    a   signature    purporting   to    be    an   attestation   or   execution. 

(2)  Domestic  Public  Documents  Not  Under  Seal.  A  document 
purporting  to  bear  the  signature  in  his  official  capacity  of  an 
officer  or  employee  of  any  entity  included  in  paragraph  (1) 
hereof,  having  no  seal,  if  a  public  officer  having  a  seal  and 
having  official  duties  in  the  district  or  political  subdivision 
of  the  officer  or  employee  certifies  under  seal  that  the  signer 
has   the   official  capacity   and    that   the   signature    is    genuine. 

(3)  Foreign  Public  Documents.  A  document  purportinq  to  be 
executed  or  attested  in  his  official  capacity  by  a  person 
authorized  by  the  laws  of  a  foreian  country  to  make  the  execution 
or  attestation,  and  accompanied  by  a  final  certification  as  to 
the  genuineness  of  the  signature  and  official  position  (A)  of  the 
executing  or  attesting  person,  or  (B)  of  any  foreign  official 
whose  certificate  of  genuineness  of  signature  and  official 
position  relates  to  the  execution  or  attestation  or  is  in  a  chain 
of  certificates  of  genuineness  of  signature  and  official  position 
relating  to  the  execution  or  attestation.  A  final  certification 
may      be      made      by      a      secretary      of      embassy      or    legation,    consul 
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general,  consul,  vice  consul,  or  consular  aqent  of  the  United 
States,  or  a  diplomatic  or  consular  official  of  the  foreign 
country  assigned  or  accredited  to  the  Onited  States.  If 
reasonable  opportunity  has  been  given  to  all  parties  to 
investigate  the  authenticity  and  accuracy  of  official  documents, 
the  court  may,  for  good  cause  shown,  order  that  they  be  treated 
as  presumptively  authentic  without,  final  certification  or  permit 
them  to  be  evidenced  by  an  attested  summary  with  or  without  final 
certification. 

(4)  Certified  Copies  of  Public  Records.  A  copy  of  an  official 
record  or  report  or  entry  therein,  or  of  a  document  authorized  by 
law  to  be  recorded  or  filed  and  actually  recorded  or  filed  in  a 
public  office,  including  data  compilations  m  any  form,  certified 
as  correct  by  the  custodian  or  other  person  authorized  to  make 
the  certification,  by  certificate  complying  with  paragraph  (1), 
(2)  ,  or  (3)  or  complying  with  any  law  of  the  United  States  or  of 
this  State. 

(5)  Official  Publications.  Books^  pamphlets,  or  other 
publications  purporting  to  be  issued  by  public  authority. 

(6)  Newspapers  and  Periodicals.  Printed  materials  purporting 
to  be  newspapers  or  periodicals. 

(7)  Trade  Inscriptions  and  the  Like.  Inscriptions,  signs, 
tags,  or  labels  purporting  to  have  been  affixed  in  the  course  of 
business  and  indicating  ownership,  control,  or  origin. 

(8)  Acknowledged  Documents.  Documents  accompanied  by  a 
certificate  of  acknowledgment  executed  in  the  manner  provided  by 
law  by  a  notary  public  or  other  officer  authorized  by  law  to  take 


acknowledgments. 

(9)  Commercial  Paper  and  Seldted  Documents.  Commercial  paper, 
signatures  thereon,  and  documents  relating  thereto  to  the  extent 
provided    by    general   commercial    law. 

(10)  Presumptions  Created  by  Law.  Any  signature,  document,  or 
other  matter  declared  by  any  law  of  the  United  States  or  of  this 
State    to    be   presumptively    or   prima    facie    genuine   or    authentic. 

COMMENTARY 

This  rule  differs  from  Fed.  R.  Evid.  902  in  that  the  phrase  "or 
the  Panama  Canal  Zone"  has  been  deleted  from  paragraph  (1). 
Paragraph  (U)  differs  from  the  federal  rule  in  that  the  phrase 
"any  law  of  the  United  States  or  of  this  State"  has  been 
substituted  in  lieu  of  the  phrase  "of  this  Rule  or  complying  with 
any  Act  of  Congress  or  rule  prescribed  by  the  Supreme  Court 
pursuant  to  statutory  authority."  Paragraph  (10)  differs  from 
the  federal  rule  in  that  the  phrase  "any  law  of  the  United  States 
or  of  this  State"  is  used  in  lieu  of  the  phrase  "Act  of 
Congress". 

The   Advisory   Committee's    Note   states: 

"Case  law  and  statutes  have,  over  the  years, 
developed  a  substantial  body  of  instances  in 
which  authenticity  is  taken  as  sufficiently 
established  for  purposes  of  admissibility  without 
extrinsic  evidence  to  that  effect,  sometimes  for 
reasons  of  policy  but  perhaps  more  often  because 
practical  considerations  reduce  the  possibility 
of  unaathenticity  to  a  very  small  dimension.  The 
present  rule  collects  and  incorporates  these 
situations,  in  some  instances  expanding  them  to 
occupy  a  larger  area  which  their  underlying 
considerations  justify.  In  no  instance  is  the 
opposite  party        foreclosed        from        disputing 

authenticity." 

Paragraph  (1)  provides  that  a  document  bearing  the  seal 
of  an  officer  of  the  government  and  a  signature  purporting 
to  be  an  attestation  or  execution  does  not  require 
extrinsic  evidence  of  authenticity  as  a  condition 
precedent  to  admissibility.  See  Brandis  on  North  Carolina 
Evidence  §  153,  at  610  (1982)  .  The  Advisory  Committee's 
Note   states: 

"The  acceptance  of  documents  bearing  a  public 
seal    and    signature,      most      often      encountered      in 
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practice  in  the  form  of  acknowleqments  or 
certificates  authenticating  copies  of  public 
records,  is  actually  of  broad  application. 
Whether  theoretically  based  in  whole  or  in  part 
upon  judicial  notice,  the  practical  underlying 
considerations  are  that  forgery  is  a  crime  and 
detection  is  fairly  easy  and  certain.  7  Wigmore 
§    2161,    p.    638 '• 

Paragraph  (2)  is  derived  from  Federal  Civil  Procedure 
Rule  HH.  North  Carolina  Civil  Procedure  Rule  UU,  which  is 
similar,  should  be  amended  to  conform  to  Rule  902- 
Paragraph  (2)  applies  to  documents  as  well  as  public 
records.      The    advisory  Committee's   Note   states: 

"While  statutes  are  found  which  raise  a 
presumption  of  genuineness  of  purported  official 
signatures  in  the  absence  of  an  official  seal,  7 
Higmore  §  2167  ...  the  greater  ease  of  effecting 
a  forgery  under  these  circumstances  is  apparent. 
Hence  this  paragraph  of  the  rule  calls  for 
authentication  by  an  officer  who  has  a  seal. 
Notarial  acts  by  members  of  the  armed  forces  and 
other  special  situations  are  covered  in  paragraph 
(10)  ." 

Paragraph  (3)  is  derived  from  Federal  Civil  Procedure 
Rule  44(a)(2),  which  was  amended  in  1966  to  provide  for 
greater  clarity,  efficiency,  and  flexibility  in  the 
procedure  for  authenticating  copies  of  foreign  official 
records.  North  Carolina  Civil  Procedure  Rule  44  should  be 
amended  to  conform  to  Rule  902.  Paragraph  (3)  applies  to 
public  documents  rather  than  being  limited  to  public 
records. 

Paragraph  (4)  is  confined  to  official  records  and 
reports,  and  documents  authorized  to  be  recorded  or  filed 
and  actually  recorded  or  filed.  The  Advisory  Committee's 
Note   states: 

"The  common  law  and  innumerable  statutes  have 
recognized  the  procedure  of  authenticating  copies 
of  public         records        by        certificate.  The 

certificate  qualifies  as  a  public  document, 
receivable  as  authentic  when  in  conformity  with 
paragraphs  (1),  (2),  or  (3).  ***  It  will  be 
observed  that  the  certification  procedure  here 
provided  extends  only  to  public  records,  reports, 
and  recorded  documents,  all  including  data 
compilations,  and  does  not  apply  to  public 
documents  generally.  Hence  documents  provable 
when  presented  in  original  form  under  paragraphs 
(1),  (2),  or  (3)  may  not  be  provable  by  certified 
copy   under   paragraph    (4)." 


G.S.  1A-1,  Rule  HH,  G.S.  8-34,  G.  S.  8-35,  G,S.  8-18, 
G.S.  8-20,  G.S.  47-31,  and  G.S,  47-34  should  be  amended  to 
conform    to    Rule    ^02. 

Paragraph  (5)  has  the  same  effect  as  North  Carolina 
Civil  Procedure  Rule  44  (a) ,  which  should  ba  amended  to 
conform  to  Rule  902.  The  Advisory  Committee's  Note 
states: 

"Dispensing  with  preliminary  proof  of  the 
genuineness  of  purportedly  official  publications, 
most  commonly  encountered  in  connection  with 
statutes,  court  reports,  rules,  and  regulations, 
has  been  greatly  enlarged  by  statutes  and 
decisions.  5  Wigmore  §  1684.  Paragraph  (5)  ,  it 
will  be  noted,  does  not  confer  admissibility  upon 
all  official  publications;  it  merely  provides  a 
means  whereby  their  authenticity  may  be  taken  as 
established  for  purposes  of  admissibility.  Rule 
44(a)  of  the  Rules  of  Civil  Procedure  has  been  to 
the   same   effect." 

Paragraph  (6)  changes  North  Carolina  practice  by 
providing  that  printed  materials  purporting  to  be 
newspapers  or  periodicals  are  self -authenticating.  The 
Advisory   Committee's    Note   states; 

"The  likelihood  of  forgery  of  newspapers  or 
periodicals  is  slight  indeed.  Hence  no  danger  is 
apparent  in  receiving  them.  Establishing  the 
authenticity  of  the  publication  may,  of  course, 
leave  still  open  questions  of  authority  and 
responsibility  for  items  therein  contained.  See 
7    Wigmore    §    2150." 

Paragraph  (7)  changes  North  Carolina  practice  by 
providing  that  inscriptions,  signs,  tags,  or  labels 
purporting  to  have  been  affixed  in  the  course  of  business 
and  indicating  ownership,  control,  or  origin  are  self- 
authenticating.       The    Advisory    Committee's    Note   states: 

"Several  factors         justify         dispensing        with 

preliminary  proof  of  genuineness  of  commercial 
and  mercantile  labels  and  the  like.  The  risk  of 
forgery      is      minimal.  Trademark        infringement 

involves  serious  penalties.  Great  efforts  are 
devoted  to  inducing  the  public  to  buy  in  reliance 
on  brand  names,  and  substantial  protection  is 
given   them." 

Paragraph  (8)  extends  the  exception  for  acknowledged 
title  documents  to  include  other  acknowledged  documents. 
The    Advisory   Committee's   Note   states: 
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"In  virtually  every  state,  acknowledqed  title 
documents  are  receivable  in  evidence  without 
further  proof.  Statutes  are  collected  in  5 
Wigaore  *  1676.  If  this  authentication  suffices 
for  documents  of  the  importance  of  those 
affecting  titles,  logic  scarcely  permits  denying 
this  method  when  other  kinds  of  documents  are 
involved.  " 

Paragraph  (9)  provides  that  commercial  paper,  signatures 
thereon,  and  documents  relating  thereto  are  authenticated 
to  the  extent  provided  by  general  commercial  law.  The 
term  "general  commercial  law"  refers  to  the  Uniform 
Commercial  Code,  except  that  federal  commercial  law  will 
apply  when  federal  commercial  paper  is  involved. 
Pertinent  provisions  of  the  Cniform  Commercial  Code  are 
G.S.  25-1-202,  25-3-307,  and  25-3-510,  dealing  with  third- 
party  documents,  signatures  on  negotiable  instruments, 
protests,  and  statements  of  dishonor. 

Paragraph  (10)  provides  for  the  authentication  of  any 
signature,  document,  or  other  matter  declared  by  any 
federal  or  North  Carolina  statute  to  be  presumptively  or 
prima  facie  genuine  or  authentic. 

"Rule   90  3.   Subscribing  Witness*  Testimony  Onnecessary. 

The  testimony  of  a  subscribing  witness  is  not  necessary  to 
authenticate  a  writing  unless  reguired  by  the  laws  of  the 
jurisdiction  whose  laws  govern  the  validity  of  the  writing. 

CO  AMENTA EI 

This   rule    is    identical    to    Fed.    E.    Evid.    903. 

The    Advisory    Committee's    Note   states: 

"The  common  law  required  that  attesting  witnesses 
be      produced      or      accounted        for.  Today        the 

requirement  has  generally  been  abolished  except 
with  respect  to  documents  which  must  be  attested 
t.o    be    valid,    e.g.,    wills   ir.    some   states." 

The  requirement  of  proof  by  the  attesting  witness  was 
abolished  by  G.S.  8-38,  which  should  be  repealed  upon 
enactment  of  Rule  903.  Rule  903  is  not  intended  to  affect 
the  method  and  manner  of  proving  instruments  for 
registration. 

"ARTICLE    10. 

"Contents    of   Writings,    Recordings    and    Photographs. 
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"Pule    1001.       Definitions. 

For  the  purposes  of  this  Article  the  following  definitions  are 
applicable: 

(1)  Writings  and  Recordings.  •Writings'  and  'recordings' 
consist  of  letters,  words,  sounds,  or  numbers,  or  their 
equivalent,  set  down  by  handwriting,  typewriting,  printing, 
photostating,  photographing,  magnetic  impulse,  mechanical  or 
electronic   recording,    or    other    form   of   data    compilation. 

(2)  Photographs.  'Photographs'  include  still  photographs,  x- 
ray    films,    video   tapes,    and    motion    pictures. 

(3)  Original.  An  'original'  of  a  writing  or  recording  is  the 
writing  or  recording  itself  or  any  counterpart  intended  to  have 
the  same  effect  by  a  person  executing  or  issuing  it.  An 
•original'  of  a  photograph  includes  the  negative  or  any  print 
therefrom.  If  data  are  stored  in  a  computer  or  similar  device, 
any  printout  or  other  output  readable  by  sight,  shown  to  reflect 
the   data    accurately,    is    an    'original'. 

(4)  Duplicate.  A  'duplicate'  is  a  counterpart  produced  by  the 
same  impression  as  the  original,  or  from  the  same  matrix,  or  by 
means  of  photography,  including  enlargements  and  miniatures,  or 
by  mechanical  or  electronic  re- recording,  or  by  chemical 
reproduction,  or  by  other  equivalent  techniques  which  accurately 
reproduce   the   original. 

COMMSNTAFI 

This  rule  is  identical  to  Fed.  R.  Evid.  1001  except  that  the 
word  "sounds"  has  been  added  to  paragraph  (1)  between  "words"  and 
"or   numbers". 

The    Advisory    Committee's    Note    states: 
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"Paragraph  (1).  Traditionally  the  rule  requiring 
the  original  centered  upon  accumulations  of  data 
and  expressions  affecting  legal  relations  set 
forth  in  words  and  figures.  This  meant  that  the 
rule  was  one  essentially  related  to  writings. 
Present  day  techniques  have  expanded  methods  of 
storing  data,  yet  the  essential  form  which  the 
information  ultimately  assumes  for  usable 
purposes  is  words  and  figures.  Hence  the 
considerations  underlying  the  rule  dictate  its 
expansion  to  include  computers,  photographic 
systems,    and    other    modern    developments." 

Paragraph  (1)  clarifies  North  Carolina  law  by  providing 
that  the  best  evidence  rule  applies  to  recordings  and 
photographs.  See  Brandis  on  North  Carolina  Evidence  *  19  0 
(1982). 

With      respect    to    Paragraph    (3),    the    Advisory   Committee's 
Note   states: 

"In  most  instances,  what  is  an  original  will  be 
self-evident,  and  further  refinement  will  be 
unnecessary.  However,         in        some        instances 

particularized  definition  is  required,  A  carbon 
copy  of  a  contract  executed  in  duplicate  becomes 
an  original,  as  does  a  sales  ticket  carbon  copy 
given  to  a  customer.  While  strictly  speaking  the 
original  of  a  photograph  might  be  thought  to  be 
only  the  negative,  practicality  and  common  usage 
require  that  any  print  from  the  negative  be 
regarded  as  an  original.  Similarly,  practicality 
and  usage  confer  the  status  of  original  upon  any 
computer    printout.  " 

Paragraph  (3)  is  substantially  in  accord  with  North 
Carolina  practice.  See  Brandis,  supra,  §  19  0;  G.  S.  55- 
37.  1    and    G.  S.    55A-27.  1. 

With      respect    to    Paragraph    (U) ,    the   Advisory   Committee's 
Note    states: 

"The  definition  describes  'copies'  produced  by 
methods  possessing  an  accuracy  which  virtually 
eliminates  the  possibility  of  error.  Copies  thus 
produced  are  given  the  status  of  originals  in 
large  measure  by  Rule  1003,  infra.  Copies 
subseguently  produced  manually,  whether 

handwritten  or  typed,  are  not  within  the 
definition.  It  should  be  noted  that  what  is  an 
original  for  some  purposes  may  be  a  duplicate  for 
others.  Thus  a  bank's  microfilm  record  of  checks 
cleared  is  the  original  as  a  record.  However,  a 
print   offered    as    a    copy    of   a   check   whose   contents 


are   in    controversy    is    a    duplicate. " 

"Rule    100  2.       Eequirement   of   Original. 

To      prove      the      content   of   a    writing,    recording,    or    photograph, 

the    original      writing,      recording,      or      photograph      is      reguired, 

except   as   otherwise    provided    in    these    rules   or   by   statute. 

COMMENTARY 

This    rule    is    identical    to    Fed.    R.    Evid.     1002. 

The  rule  is  the  familiar  "best  evidence  rule"  expanded  to 
include  explicitly  writings,  recordings,  and  photographs,  as 
defined  in  Rule  10  01  (1)  and  (2)  ,  supra.  See  Brandis  on  North 
Carolina  Evidence  *190,  at  100  (1932).  However,  the  reguirement 
foi  the  original  is  overridden  in  many  instances  by  other  rules 
such    as   Rule    1003,    which    allows    duplicates   to    be   admitted. 

The  rule  in  North  Carolina  is  consistent  with  Pule  1002  in  that 
it  reguires  the  original  of  a  writing  only  when  its  content  is 
sought    to    be    proved.      Id. 

The    Advisory   Committee's   Note   states: 

"Application  of  the  rule  reguires  a  resolution  of 
the  guestion  whether  contents  are  sought  to  be 
proved.  Thus  an  event  may  be  proved  by  non- 
documentary  evidence,  even  though  a  written 
record  of  it  was  made.  If,  however,  the  event  is 
sought  to  be  proved  by  the  written  record,  the 
rule  applies.  For  example,  payment  may  be  proved 
without  producing  the  written  receipt  which  was 
given.  Earnings  may  be  proved  without  producing 
books  of  account  in  which  they  are  entered.  *♦♦ 
Nor  does  the  rule  apply  to  testimony  that  books 
or  records  have  been  examined  and  found  not  to 
contain   any    reference    to   a    designated   matter. 

The  assumption  should  not  be  made  that  the  rule 
will  come  into  operation  on  every  occasion  when 
use  is  made  of  a  photograph  in  evidence.  On  the 
contrary,  the  rule  will  seldom  apply  to  ordinary 
photographs.  In  most  instances  a  party  wishes  to 
introduce  the  item  and  the  guestion  raised  is  the 
propriety  of  receiving  it  in  evidence.  Cases  in 
which  an  offer  is  made  of  the  testimony  of  a 
witness  as  to  what  he  saw  in  a  photograph  or 
motion  picture,  without  producing  the  same,  are 
most  unusual.  The  usual  course  is  for  a  witness 
on  the  stand  to  identify  the  photograph  or  motion 
picture      as      a      correct      representation    of   events 
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which    he    saw    or   of      a      scene      with      which      he  is 

familiar.         In      fact    he    adopts    the    picture    as  his 

testimony,  or,  in  common  parlance,  uses  the 
picture  to   illustrate   his   testimony.       Under   these 

circumstances,    no   effort   is      made      to      prove  the 

contents  of  the  picture,  and  the  rule  is 
inapplicable.    *♦♦ 

On  occasion,  however,  situations  arise  in  which 
contents  are  sought  to  be  proved.  Copyright, 
defamation,  and  invasion  of  privacy  by  photograph 
or  motion  picture  fall  in  this  category. 
Similarly  as  to  situations  in  which  the  picture 
is  offered  as  having  independent  probative  value, 
e.3.,  automatic  photograph  of  bank  robber.  *** 
The  most  commonly  encountered  of  this  latter 
group  is  of  course,  the  X-ray,  with  substantial 
authority    calling   for    production    of    the   original. 

It  should  be  noted,  however,  that  Rule  703, 
supra,  allows  an  expert  to  give  an  opinion  based 
on  matters  not  in  evidence,  and  the  present  rule 
must  be  read  as  being  limited  accordingly  in  its 
application.  Hospital      records      which      may      be 

admitted  as  business  records  under  Rule  803(6) 
commonly  contain  reports  interpreting  X-rays  by 
the  staff  radiologist,  who  qualifies  as  an 
expert,  and  these  reports  need  not  be  excluded 
from    the    records   by    the    instant    rule." 

"Rule    1003.       Admissibility   of    Duplicates. 

A  duplicate  is  admissible  to  the  same  extent  as  an  original 
unless  (1)  a  genuine  question  is  raised  as  to  the  authenticity 
of  the  original  or  (2)  in  the  circumstances  it  would  be  unfair 
to    admit    the   duplicate   in    lieu    of    the    original. 

COMMENTARY 

This   rule    is   identical    to    Fed-    R.    Evid.     1003. 

Rule  1003  departs  from  the  common  law  in  North  Carolina  and 
other  jurisdictions  by  providing  that  a  duplicate  is  admissible 
to  the  same  extent  as  an  original  unless  a  genuine  question  as  to 
the  authenticity  of  the  original  is  raised  or  it  would  be  unfair 
to  admit  the  duplicate  in  the  particular  case.  Traditionally,  in 
North  Carolina  no  special  showing  has  been  necessary  in  order  to 
require    production    of    the   original. 

The   Advisory   Committee's   Note   states: 
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"When  the  only  concern  is  with  getting  the  words 
or  other  contents  before  the  coart  with  accuracy 
and  precision,  then  a  counterpart  serves  equally 
as  well  as  the  original,  if  the  counterpart  is 
the  product  of  a  method  which  insures  accuracy 
and  genuineness.  By  definition  in  Rule  1001  <4), 
^EES»  ^  'duplicate'  possesses  this  character. 
Therefore,  if  no  genuine  issue  exists  as  to 
authenticity  and  no  other  reason  exists  for 
requiring  the  original,  a  duplicate  is  admissible 
under  the  rule.  Other  reasons  for  requiring  the 
original  may  be  present  when  only  a  part  of  the 
original  is  reproduced  and  the  remainder  is 
needed  for  cross-examination  or  may  disclose 
matters  qualifying  the  part  offered  or  otherwise 
useful   to    the   opposing    party." 

Courts  should  be  liberal  in  permitting  questions  of  genuineness 
to  be  raised.  The  court  should  examine  the  quality  of  the 
duplicate,  the  specificity  and  sincerity  of  the  challenge,  the 
importance  of  the  evidence  to  the  case,  and  the  burdens  of 
producing  the  original  before  determining  whether  a  genuine 
question   of   authenticity    is    raised. 

"Pule    100U.       ftdmissibility   of    Other    Evidence   of   Contents. 

The      original      is      not      required,      and      other      evidence      of   the 

contents  of   a   writing,    recording,    or    photograph    is   admissible   if: 

(1)  Originals  Lost  or  Destroyed.  All  originals  are  lost  or 
have  been  destroyed,  unless  the  proponent  lost  or  destroyed  them 
in    bad   faith;    or 

(2)  Original  Not  Obtainable.  No  original  can  be  obtained  by 
any    available    judicial    process    or    procedure;    or 

(3)  Original  in  Possession  of  Opponent.  At  a  time  when  an 
original  was  under  the  control  of  a  party  against  whom  offered, 
he  was  put  on  notice,  by  the  pleadings  or  otherwise,  that  the 
contents  woul^  te  a  sub-ject  of  proof  at  the  hearing,  and  he  does 
not    produce   the    original    at    the    hearing;    or 

(4)  Collateral  Matters.  The  writing,  recording,  or  photograph 
is   not   closely   related   to   a    controlling    issue. 

COMMENTARY 


This  rale  is  identical  to  Fed.  R.  Evid-  1001. 

The   Advisory    Committee's   Note   states: 

"Basically  the  rule  requiring  the  production  of 
the  original  as  proof  of  contents  has  developed 
as  a  rule  of  preference:  if  failure  to  produce 
the  original  is  satisfactorily  explained, 
secondary  evidence  is  admissible.  The  instant 
rule  specifies  the  circumstances  under  which 
production    of    the    original    is   excused. 

The  rule  recognizes  no  'degrees'  of  secondary 
evidence.  " 

Paragraph  (1)  provides  that  loss  or  destruction  of  the 
original,  unless  due  to  bad  faith  of  the  proponent,  is  a 
satisfactory  explanation  of  nonpr oduction.  See  McCormick  §201. 
This  paragraph  is  consistent  with  current  North  Carolina 
practice.       See    Brandis    on    North   Carolina    Evidence    5192    (1982). 

Paragraph  (2)  provides  that  when  the  original  is  in  the 
possession  of  a  third  person,  inability  to  procure  it  from  him  by 
resort  to  process  or  other  -judicial  procedure  is  a  sufficient 
explanation  of  nonpr  oduction.  The  Advisory  Committee's  Note 
states  that:  "Judicial  procedure  includes  subpoena  duces  tecum 
as  an  incident  to  the  taking  of  a  deposition  in  another 
jurisdiction.  No  further  showing  is  reguired.  See  McCormick 
*202."  Extreme  expense  and  inconvenience  in  obtaining  the 
document    will    not   constitute   unavailability. 

Paragraph  (3)  is  consistent  with  North  Carolina  practice  in 
that  secondary  evidence  of  the  contents  of  a  writing  is 
admissible  if  the  opponent  who  is  in  possession  of  the  original 
fails,  after  notice,  to  province  it  at  the  trial.  See  Brandis  on 
North  Carolina  Evidence  §193  (1982).  The  Advisory  Committee's 
Note    states: 

"A  party  who  has  an  original  in  hi^  control  has 
no  need  for  the  protection  of  the  rule  if  put  on 
notice  that  proof  of  contents  will  be  made.  He 
can  ward  off  secondary  evidence  by  offering  the 
original.  The  notice  procedure  here  provided  is 
not  to  be  confused  with  orders  to  produce  or 
other  discovery  procedures,  as  the  purpose  of  the 
procedure  under  this  rule  is  to  afford  the 
opposite  party  an  opportunity  to  produce  the 
original,  not  to  compel  him  to  do  so.  McCormick 
^2  03." 

Onder  the  rule,  notice  may  be  given  by  the  pleadings.  There 
are   no    North    Carolina   cases   on    this   point. 

Paragraph       (4)       is   consistent   with   North    Carolina    cases    in   that 


production  of  the  original  is  not  required  if  the  writing  is  only 
collaterally  involved  in  the  case.  See  Brandis  on  North  Carolina 
Evidence    *191     (1982>.       The    Advisory    Committee's    Note    states: 

"While  difficult  to  define  with  precision, 
situations  arise  in  which  no  good  purpose  is 
served  by  production  of  the  original.  Examples 
are  the  newspaper  in  an  action  for  the  price  of 
publishing  defendant's  advertisement,  Foster - 
Rolcomb  Investment  Co.  v.  Little  Rock  Publishing 
Co.,  151  Ark.  449,  236  S.W.  597  (1922),  and  the 
streetcar  transfer  of  plaintiff  claiming  status 
as  a  passenger,  Chicago  City  Ry-  Co.  v.  Carroll, 
206  111.  318,  68  N.E.  1087  (1903).  Numerous 
cases  are  collected  in  McCormick  §200,  p.  412,  n. 
1." 

"Rule    100  5.       Public   Records. 

The  contents  of  an  official  record,  or  of  a  document  authorized 
to  be  recorded  or  filed  and  actually  recorded  or  filed,  including 
data  compilations  in  any  form,  if  otherwise  admissible,  may  be 
proved  by  copy,  certified  as  correct  in  accordance  with  Rule  902 
or  testified  to  be  correct  by  a  witness  who  has  compared  it  with 
the  original.  If  a  copy  which  complies  with  the  foregoing  cannot 
be  obtained  by  the  exercise  of  reasonable  diligence,  then  other 
evidence   of   the   contents    may   be    given. 

COMMENTARY 

This   rule    is   identical   to   Fed.    R.    Evid.    1005. 

Admission  of  certified  copies  of  registered  instruments  and 
official  records  are  currently  governed  by  G- S.  8-18,  G.S.  8-34, 
and    G.S.     1A-1  ,    Rule   44. 

The    Advisory    Committee's    Note    states: 

"Public  records  call  for  somewhat  different 
treatment.  Removing  them  from  their  usual  place 
of  keeping  would  be  attended  by  serious 
inconvenience  to  the  public  and  to  the  custodian. 
As  a  conseguence  iudicial  decisions  and  statutes 
commonly  hold  that  no  explanation  need  be  given 
for  failure  to  produce  the  original  of  a  public 
record.  McCormick  $204;  4  Higmore  §§1215-1228. 
This         blanket      dispensation      from      producing      or 
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accounting  for  the  original  would  open  the  door 
to  the  introduction  of  every  kind  of  secondary 
evidence  of  contents  of  public  records  were  it 
not  for  the  preference  given  certified  or 
compared  copies.  Recognition  of  degrees  of 
secondary  evidence  in  this  situation  is  an 
appropriate  auid  £ro  guo  for  not  applying  the 
reguireraent    of    producing   the   original." 

"Rule    1006.       Summaries. 

The  contents  of  voluminous  writings,  recordings,  or  photographs 
which  cannot  conveniently  be  examined  in  court  may  be  presented 
in  the  form  of  a  chart,  summary,  or  calculation.  The  originals, 
or  duplicates,  shall  be  made  available  for  examination  or 
copying,  or  both,  by  other  parties  at  a  reasonable  time  and 
place.      The   court    may    order   that    they    be    produced    in    court. 

COMMENTARY 

This   rule   is   identical   to    Fed.    R.    Evid.     1006. 

Where        documents        are        so        voluminous        that  It      would      be 

impracticable      to      produce      and      examine      them      in  court.      North 

Carolina      Courts      have      allowed    a   goalified    witness  to   testify   to 

the    results   of    his    examination      of      the      documents.  Brandis      on 
North   Carolina    Evidence    *  19  2    (198  2)  . 

"Rule    1007.       Testimony    or    Wri  tten    Admission    of    Party. 

Contents  of  writings,  recordings,  or  photographs  may  be  proved 
by  the  testimony  or  deposition  of  the  party  against  whom  offered 
or  by  his  written  admission,  without  accounting  for  the 
non production    of   the   original. 

COMMENTARY 

This   rule    is   identical   to    Fed.    R.    Evid.     1007. 

This  rule  is  consistent  with  North  Carolina  practice  in  that 
the  original  writing  need  not  be  produced  where  the  opponent 
admits  that  the  copy  offered  in  evidence  is  correct.  See  Brandis 
on  North  Carolina  Evidence  §19  2,  at  113  (1982).  The  rule 
clarifies  North  Carolina  law  by  not  allowing  proof  of  contents  by 
oral  evidence  of  an  oral  admission.  See  Norcum  v.  Savage,  110 
N.C.    472    (1906).      The    Advisory   Committee's   Note   states: 


"While  the  parent  case,  Slatterie  v.  Pooley,  6  H. 
S  W.  66a,  151  Eng.  Rep.  579  (Exch.  1840),  allows 
proof  of  contents  by  evidence  of  an  oral 
admission  by  the  party  against  whom  offered, 
without  accounting  for  nonproduction  of  the 
original,  the  risk  of  inaccuracy  is  substantial 
and  the  decision  is  at  odds  with  the  purpose  of 
the  rule  giving  preference  to  the  original.  See 
H  Wigmore  §1255.  The  instant  rule  follows 
Professor  McCormick's  suggestion  of  limiting  this 
use  of  admissions  to  those  made  in  the  course  of 
giving  testimony  or  in  writing.  McCormick  ^208, 
p.  424.  The  limitation,  of  course,  does  not  call 
for  excluding  evidence  of  an  oral  admission  when 
nonproduction  of  the  original  has  been  accounted 
for  and  secondary  evidence  generally  has  become 
admissible.      Rule    1004,    supra. " 

"Rule    100  8.       Functions   of   Court    arid    Jury. 

When  the  admissibility  of  other  evidence  of  contents  of 
writings,  recordings,  or  photographs  under  these  rules  depends 
upon  the  fulfillment  of  a  condition  of  fact,  the  guestion  whether 
the  condition  has  been  fulfilled  is  ordinarily  for  the  court  to 
determine  in  accordance  with  the  provisions  of  Rule  104. 
However,  when  an  issue  is  raised  (a)  whether  the  asserted  writing 
ever  existed,  or  (b)  whether  another  writing,  recording,  or 
photograph  produced  at  the  trial  is  the  original,  or  (c)  whether 
other  evidence  of  contents  correctly  reflects  the  contents,  the 
issue  is  for  the  trier  of  fact  to  determine  as  in  the  case  ot 
other   issues   of    fact. 

COMMENTARY 

This    rule    is   identical    to    Fed.    R.     Evid.     1008. 

The   Advisory    Committee's   note   states: 

"Most  preliminary  guestions  of  fact  in  connection 
with  applying  the  rule  preferring  the  original  as 
evidence  of  contents  are  for  the  judge,  under  the 
general  principles  announced  in  Pule  104,  supra. 
Thus,  the  guestion  whether  the  loss  of  the 
originals      has      been      established,       or        of        the 
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fulfillment  of  other  conditions  specified  in  Rale 
1004,  supra,  is  for  the  -judge.  However, 
questions  may  arise  which  go  heyond  the  mere 
administration  of  the  rule  preferring  the 
original  and  into  the  merits  of  the  controversy. 
For  example,  plaintiff  offers  secondary  evidence 
of  the  contents  of  an  alleged  contract,  after 
first  introducing  evidence  of  loss  of  the 
original,  and  defendant  counters  with  evidence 
that  no  such  contract  was  ever  executed.  If  the 
judge  decides  that  the  contract  was  never 
executed  and  excludes  the  secondary  evidence,  the 
case  is  at  an  end  without  ever  going  to  the  jury 
on  a  central  issue.  Levin,  Authentication  and 
Content  of  Writings,  10  Rutgers  L.  Rev.  632,  644 
(1956)  .  The  latter  portion  of  the  instant  rule 
is  designed  to  insure  treatment  of  these 
situations  as  raising  jury  guestions.  The 
decision  is  not  one  for  uncontrolled  discretion 
of  the  jcry  but  is  subject  to  the  control 
exercised  generally  by  the  judge  over  jury 
determinations-   See  Rule  104(b),  sa£ra. " 

Although  there  are  no  North  Carolina  cases  directly  on 
point.  Rule  1008  follows  the  division  of  function  between 
the  court  and  the  jury  with  respect  to  competency  and 
conditional  relevancy.  See  Brandis  on  North  Carolina 
Evidence  *  8  (1982) . 

"ARTICLE  11, 

"Miscellaneous  Rules. 

"Rule  1101.   Applicability  of  Rales. 

(a)  Proceedings  Generally.  Except  as  otherwise  provided  in 
subdivision  (b)  or  by  statute,  these  rules  apply  to  all  actions 
and  proceedings  in  the  courts  of  this  State. 

(b)  Rules  Inapplicable.  The  rules  other  than  those  with 
respect  to  privileges  do  not  apply  in  the  following  situations: 

(1)  Preliminary  Questions  of  Fact.  The  determination 
of  guestions  of  fact  preliminary  to  admissibility 
oi  evidence  when  the  issue  is  to  be  determined  by 
the  court  under  Pule  104(a). 

(2)  Grand  Jury.   Proceedings  before  grand  juries. 


139 


(3)  Miscellaneous  Proceedings.  Proceedings  for 
extradition  or  rendition;  first  appearance  before 
district  court  judge  on  probable  cause  hearing  in 
criminal  cases;  sentencing,  or  granting  or  revoking 
probation;  issuance  of  warrants  for  arrest, 
criminal  summonses,  and  search  warrants; 
proceedings  with  respect  to  release  on  bail  or 
otherwise;  juvenile  proceedings,  except  those  under 
G.S.  7A-63a(a). 

(4)  Contempt  Proceedings.  Contempt  proceedings  in 
which  the  court  is  authorized  by  law  to  act 
summarily. 

COMMENTARY 

This  rule  resembles  Fed.  R.  Evid.  1101  with  appropriate 
modifications. 

Subdivision  (b)  (1)  restates,  for  convenience,  the  provisions  of 
the  second  sentence  of  Rule  104(a),  supra.  See  Advisory 
Committee's    Note   to   that    rule. 

Current  North  Carolina  practice  with  respect  to  voir  dire, 
sentencing  hearings,  probation  revocation  hearings,  and  -juvenile 
proceedings  is  not  meant  to  be  changed  by  adoption  of  these 
rules. 

"Rule    1102.       Short   Title. 

These  rules  shall  be  known  and  may  be  cited  as  the  'North 
Carolina    Rules   of    Evidence'." 

Sec.  2.  The  Revisor  of  Statutes  shall  cause  the 
Commentary  to  each  rule  to  be  printed  with  the  rule  in  the 
General  Statutes.  The  Commentary  is  found  in  the  Report  on 
Evidence  Laws  of  the  1983  General  Assembly.  In  order  to  clarify 
legislative      intent      or      reflect      amendments      to      the      rules,    any 
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changes  to  the  Commentary  made  durinq  legislative  consideration 
of  this  act  shall  be  incorporated  into  the  Commentary  by  the 
Revisor  of  Statutes. 

Sec.  3.  This  act  shall  become  effective  July  1,  1984, 
and  shall  apply  to  actions  and  proceedings  commenced  after  that 
date.  This  act  shall  also  apply  to  farther  procedure  in  actions 
and  proceedings  then  pending,  except  to  the  extent  that 
application  of  the  act  would  not  be  feasible  or  would  work 
injustice,  in  which  event  former  evidentiary  principles  apply, 
appeal  is  admissible. 
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